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This Module is Designed for: o Structure of the NASPA Title IX Training
AWhy three tracks?
TRACK 1 —Title IX Coordinators AWhy combine Title IX decision-makers and student
TRACK 2 — Title IX Decision-Makers and Student conduct administrators in the second track?

AwWhy will Title IX coordinators receive all of the Title IX
investigator training?

TRACK 3 - Title IX Investigators ACombination of asynchronous pre-recorded videos and
live virtual sessions.

AQuizzes, questions and assessment.
ACertificate of completion.

Conduct Administrators
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A Few Initial Thoughts on the New Regulations:‘?ﬁ?
\}' :.;-":':

AFirst new regulations in a very long time.
Nothing presented in any module in the Alnstitutional response requirement—Supportive measures,
. .. e . sanctions, remedies
NASPA Title IX Training Certificate is, or A ; N o
Rk . Potentially unfamiliar dynamics with the Department of
should be considered, |ega| advice! Education—Guidance, commentary, blogs

Astatus of preexisting guidance and resolutions

AExpect enforcement if regulations survive legal challenges in
Know when to consult legal counsel. court



Some Key Features of the New Regulatlons "m

A Title IX redefines sexual harassment and creates special grievance &
procedures for sexual harassment.
AWhat does this mean for your existing policies and Title IX compliance
more generally?
ATerm "hostile environment” disappears/“balancing test" with it.
AAllows for recipients to offer informal resolution (mediation). Can be
used in most instances if parties (complainant and respondent)
consent voluntarily when a formal complaint is filed.
Alnformal resolution cannot be used when a student alleges sexual harassment by an
employee
A"Formal complaints” and “allegations”
AlLive hearing with cross-examination by advisors

Some Key Features of the New Regulation§5-§ﬁl‘

AChoice in evidentiary standard preserved
A"Preponderance of the evidence” or “clear and convincing”

A "Mandated reporters” supplants “responsible employees”

AChanges in jurisdiction and scope of Title IX
AOff campus; study abroad

AEmphasis on “impartial”” processes free from bias and conflicts of interest
A"Supportive measures” supplants “interim measures”

ASeparation of the decision-maker from other tasks
ANo more single-investigator model, but single decision-maker permitted.

AAppeals required
ATraining mandates
A"Not a court”/ "Not a criminal justice system”
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Training Mandates Specific to the New Regulations ;Ile?.
I,

fBchools must ensure that Title IX personnel [Title IX Coordinator, any investigator,
any decision-maker, and any person who facilities an informal resolution (such as
mediation)] receive training as follows:
oOn Title |1 X6s definition of fAsexual harassme
oOn the scope of the schoolds education progt
o On how to conduct an investigation and grievance process
0 On how to serve impartially, including by avoiding prejudgment of the facts at issue
0 On how to avoid conflicts of interest and bias
o Decision-makers must receive training on any technology to be used at a live hearing,
and on issues of relevance of questions and evidence, including when questions and
evidence about a complainantés sexual predis:
relevant
Investigators must receive training on issues of relevance to create an investigative
report that fairly summarizes relevant evide

o

U.S. Dept. of Educ. Office for Civil Rights, Blog (May 18, 2020),
https://w d list/ocr/blog/20200518.html|

Posting Training Materials to Your Website: nlrxu

AAlIl materials used :to train Title

0 Must not rely on sex stereotypes,

0 Must promote impartial investigations and adjudications of formal complaints of sexual
harassment,

0 Must be maintained by the school for at least 7 years,

oMust be publicl avail aibthe ol 6s
website the school must make the training materials avallable upon request for |nspec\|on
by members of the public.

ASchools mus
t

publish training materials that
provided tle

ust is
o Titl I X personnel . o

fiff a school ds current training materials are
business information (for example, by an outside consultant), the school still must comply

with the Title IX Rule. This may mean that the school has to secure permission from

the copyright holder to publish the tra@ining

5. Dept.of Educ. Office for Ci Rights, Blog (May 18, 2020),
s fuml (emphasis added)
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Permission from NASPA and Speakers

TRAINING MATERIALS

We will give each institution permission to post training materials
(PowerPoint slide handouts, other handouts) to their website
upon request. This permission must be granted from NASPA in
writing before posting any training materials to your institution’s
website.

11

Training Time Estimated by the Departmenﬁﬁ?

We assume all recipients will need to take time to review and understand these
regulations. . .

. At the IHE level, we assume eight hours for the Title IX Coordinator and

16 hours for an attorney.

85 Fed. Reg. 30026 (Viay (il ol

We assume that all recipients will need to revise their grievance proceduréséthe

IHE level, we assume this will take 12 hours for the Title IX Coordinator and 28 hours fol

an attorney with an additional four hours for an administrator to review and approve
them. «

We assume that all recipients will need to train their Title IX Coordinators, an
investigator, any person designated by a recipient to facilitate an informal resolution
process (e.g., a mediator), and two decisibakers (assuming an additional decision
maker for appeals).. .We assume this training will take approximately eight hours for
all staff at the . . . IHE level.

12


https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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See generally Nondiscrimination on the Basis of Sex in Education nASR

Pe rsonne I N vy, h P reva | ence D ata Programs or Acivies ReceingFoderal Financil As antese) N “,r,“

A Title IX coordinator
A Every institution must designate one
A Title IX investigator
A Can be the Title IX coordinator, cannot be a decision-maker
or appellate officer (thus no single-investigator model)
A Title IX decision-maker
A Cannot be the ir i (thus no single-i
model) or Title IX coordinator
A Appellate officer
A Cannot be the original decision-maker or investigator
A Anyone implementing an informal process such a
mediation, case management, records management,
etc.

Postsecondary Institutions
One in five college women experience attempted or completed sexual assault in college; some
studies state one in four. One in 16 men are sexually assaulted while in college. One poll

reported that 20 percent of women, and five percent of men, are sexually assaulted in college.
7 et ot o -
62 percent of women and 61 percent of men experience sexual harassment during college.
P —
Among undergraduate students, 23.1 percent of females and 5.4 percent of males experience
rape or sexual assault; among graduate and undergraduate students 11.2 percent experience
rape or sexual assault through physical force, violence, or incapacitation; 4.2 percent have

experienced stalking since entering college. * a

A study showed that 63.3 percent of men at one university who self-reported acts qualifying as
rape or attempted rape admitted to c itting repeat rapes.

Budgetary and operational concerns?
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Prevalence Data — Postsecondary Institutions Cont'd ! ;IITILE v Prevalence Data — Postsecondary Institutions Cont'd ;Ilrll; 4

More than 50 percent of college sexual assault..v oceurin AUQ uSL(Sep temt_’er’ Of college students in fraternity and sorority life, 48.1 percent of females and 23.6
October, or November, and students are at an increased risk during the first percent of males have experienced nonconsensual sexual contact, compared with 33.1
few months of their first and second semesters in college; 84 percent of the percent of females and 7.9 percent of males not in fraternity and sorority life. ,......cuewm. -
women who reported sexually coercive experiences experienced the incident

Fifty-eight percent of female academic faculty and staff experienced sexual
during their first four semesters on campus. fy-eight p i facutty ffexp

harassment across all U.S. colleges and universities, and one in ten female graduate
Seven out of ten rapes are committed by someone known to the victim; for students at most major research universities reports being sexually harassed by a
most women victimized by attempted or completed rape, the perpetrator was faculty member.
a boyfriend, ex-boyfriend, classmate, friend, acquaintance, or coworl kf:‘-m - Twenty-one to 38 percent of college students experience faculty/staff-perpetrated
sexual harassment and 39 to 64.5 percent experience student-perpetrated sexual
harassment during their time at their university. oo
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The Controversial Science of Sexual Predation @ III;TILIE' . Trauma-Based Approaches
A Lisak D, Miller PM. Repeat rape and multiple offending among undetected Avoid or Use?
rapists. ViolenceVict 2002;17(1):73-84. doi:10.1891/vivi.17.1.73.33638 A Some schools and training entities have moved away
A swartout KM, Koss MP, White JW, Thompson MP, Abbey A, Bellis AL. Trajectory from using trauma-informed techniques for fear of

Analysis of the Campus Serial Rapist Assumption. JAMA . i .
Pediatr 2015;169(12):1148-1154. doi:10.1001/jamapediatrics.2015.0707 appearing victim-leaning.

A Johnson & Taylor, The Campus Rape Frenzy: The Attack on Due Process at A Trauma can Imp_aCt anyone in a grievance prot':ess or
I YSNA OF Q& (Ehcoliitedmookd 017)A S & seeking supportive measures: Use research without

A Foubert, J.D., Clark-Taylor, A., & Wall, A. (2019). “Is campus rape primarily a serial stereotypes or gender bias.
or single time problem? Evidence from a multi-campus study.” Violence Against A Credibility v. Reliability

Women. DOI: 10.1177/1077801219833820. A Read DOFE’s thoughts on trauma carefully‘..
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Trauma

Trauma Cont'd

The Department is sensitive to the effects of trauma on sexual
harassment victims and appreciates that choosing to make a
report, file a formal complaint, communicate with a Title IX
Coordinator to arrange supportive measures, or participate in a
grievance process are often difficult steps to navigate in the wake
of victimization.

30026 May "
30061

The Department understands from anecdotal evidence and research studies that
sexual violence is a traumatic experience for survivors. The Department is aware
that the neurobiology of trauma and the impact of trauma on a survivor'’s
neurobiological functioning is a developing field of study with application to the
way in which investigators of sexual violence offenses interact with victims in
criminal justice systems and campus sexual misconduct proceedings. The final
regulations require impartiality in investigations and emphasize the truth-seeking
function of a grievance process. The Department wishes to emphasize that
treating all parties with dignity, respect, and sensitivity without bias, prejudice, or
stereotypes infecting interactions with parties fosters impartiality and truth-
seeking.

Id. at 30069 (internal citation omitted).
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Trauma Cont'd

Further, the final regulations contain provisions specifically intended to take into
account that complainants may be suffering results of trauma; for instance, §
106.44(a) has been revised to require that recipients promptly offer supportive
measures in response to each complainant and inform each complainant of the
availability of supportive measures with or without filing a formal complaint. To
protect traumatized complainants from facing the respondent in person, cross-
examination in live hearings held by postsecondary institutions must never
involve parties personally questioning each other, and at a party’s request, the live
hearing must occur with the parties in separate rooms with technology enabling
participants to see and hear each other.

Id. (internal citation omitted).

“Victim"/“Survivor” or “Perpetrator”

When the Department uses the term “victim” (or “survivor”) or
“perpetrator” to discuss these final regulations, the Department assumes
that a reliable process, namely the grievance process described in §
106.45, has resulted in a determination of responsibility, meaning the
recipient has found a respondent responsible for perpetrating sexual
harassment against a complainant.

Id. at 30031.

2%@NASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%éd material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Our Mission Has Not Changed...

Title IX: FINAL RULE

Enacted by Congress, Title IX seeks to
reduce or eliminate barriers to educational
opportunity caused by sex discrimination
in institutions that receive federal funding.

This is the unchanged mission of Title IX!

23

24

34 CFR Part 106 Nondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial
Assistance

The final regulations obligate recipients to respond promptly and
supportively to persons alleged to be victimized by sexual harassment,
resolve allegations of sexual harassment promptly and accurately under
a predictable, fair grievance process that provides due process
protections to alleged victims and alleged perpetrators of sexual
harassment, and effectively implement remedies for victims.

Id.at 30026.



e
Summary of Basic Requirements for a Grievance Process T |
B
1. Equitable treatment of parties/provision of remedies
2. Objective evaluation of evidence
A summary of the 3. No bias or conflicts of interest/training of Title IX
10 elements of personnel
§ 106.45(b)(1)(i-x) 4. Presumption of non-responsibility of respondent until
Basic Requirements Process is complete

f Gri 5. Reasonably prompt time frames
or a Grievance 6. Articulate and publish the range of possible sanctions
Process.

ARecipients may continue to address harassing conduct that does not meet
the § 106.30 definition of sexual harassment, as acknowledged by the
Department’s change to § 106.45(b)(3)(i) to clarify that dismissal of a
formal complaint because the allegations do not meet the Title IX

definition of sexual harassment,  does not preclude a recipient from
addressing the alleged misconduct under other provisions of the
recipientds own e0od &emdafisaddeso nduct .

Asimilarly, nothing in these final regulations prevents a recipient from

7. Choose then evenly apply the evidentiary standard addressing conduct that is outside the
8. Provide procedures and standards for appeal the conduct constituting sexual harassment occurring outside the
9. Describe supportive measures education activ

recipientds
person who is not located in the United States.

program or

10. Legally-privileged information can only be used if Id. at 30038 n.108 (emphasis added).

privilege is waived
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Retaliation

“Staying in Your Lane”

§ 106.45 may not be circumvented...

... by processing sexual harassment complaints under non  -Title IX
provisions of a reci [fhedefinftianof sexcad e of ¢«
harassment” in § 106.30 constitutes the conduct that these final regulations,
implementing Title IX, address. . . . [W]here a formal complaint alleges conduct

that meets the Title IX definition of “sexual harassment,” a recipient must

comply with § 106.45.

AAgainst complainant, respondent, witnesses, advisors
AAgainst employees
Avigilantism—Digital or otherwise

Id. at 30095.
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ners Model

Lake’s Four Corners of Title IX Regulatory Compliance

These regulations slated to
go into effect on August 14,
2020. This date is potentially
subject to modification.
Consult your attorneys.

Organization and
Management

Investigation, Discipline an
Grievance Procedures

Title IX
Compliance

The Dept. of Education has
stated they will not enforce
these regulations
retroactively.

Impacted Individual
Assistance

Campus Culture and
Climate
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The Social Context Further training recommended...

CovID-19 ATraining specific to your institution’s policies.
A Virtual hearings AThere is not one universal policy for sex discrimination; differences exist
in procedures, definitions, etc. from campus to campus.
A More online leaming AYour campus policies may be in transit now.
A More Clery/VAWA-type offenses? ATraining on technology usage for live hearings on your campus.

A Budget cuts, hiring freezes, furloughs, etc. due to the AEspecially important for decision-makers.

pandemic AAdditional and continued training on bias is always a good idea.

AContinuing education at regular intervals.

Social Justice Issues AREMEMBER—It's always good to hear from multiple voices!
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Post-Module Questions
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This Module is Designed for: L What is Title IX? What is its mission?

AEnacted by Congress, Title IX seeks to reduce or eliminate

TRACK 1 - Title IX Coordinators barriers to educational opportunity caused by sex
PP ity y
. . discrimination in institutions that receive federal funding.
TRACK 2 - Title IX Decision-Makers and Student This is the mission of Title X!
Conduct Administrators AOther federal laws also address sex discrimination. There

are complex interactions with other federal laws, such as
the Clery Act, the Family Educational Rights and Privacy Act
(FERPA), and the Violence Against Women Act (VAWA).
[These issues are addressed in a separate module.]

ATitle IX is concerned with institutional response  to
discrimination.
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Title IX: FINAL RULE Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education

Programs or Activities Receiving Federal Financial Assistance . . . L.
The final regulations obligate recipients to respond promptly and

The final regulations specify how recipients of Federal financial assistance supportively to persons alleged to be victimized by sexual

covered by Title IX, including elementary and secondary schools as well as

postsecondary institutions, (hereinafter collectively referred to as harassment, resolve allegations of sexual harassment promptly
“recipients” or “schools”), must respond to allegations of sexual and accurately under a predictable, fair grievance process that
harassment consistent with Title I|X8 provides due process protections to alleged victims and alleged

discrimination.  These regulations are intended to effectuate Title IX's
prohibition against sex discrimination by requiring recipients to address
sexual harassment as a form of sex discrimination in education programs
or activities.

perpetrators of sexual harassment, and effectively implement
remedies for victims.

10, emohass added).

(May 15, 2020) el rle)
0026

femphasis added).
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Title IX: FINAL RULE

The final regulations also clarify and modify Title IX regulatory
requirements regarding remedies the Department may impose on
recipients for Title IX violations, the intersection between Title IX,
Constitutional protections, and other laws, the designation by each
recipient of a Title IX Coordinator to address sex discrimination including
sexual harassment, the dissemination of a recipient’s non-discrimination
policy and contact information for a Title IX Coordinator, the adoption
by recipients of grievance procedures and a grievance process, how a
recipient may claim a religious exemption, and prohibition of retaliation
for exercise of rights under Title IX.

Legal Foundations:
How did we get here?
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Title IX Before and After April 2011

Before:

Campuses focused on equality in sports, admissions, etc.

April 2011 (Obama Administration):
Dear Colleague Letter released as a “reminder” that Title IX covers sexual harassment

Why do | need to know

The awakening of the Dept. of Education (DOE)

After April 2011 :
so much about law?

April 2014 FAQ document and White House Task Force to Protect Students from
Sexual Assault report Not Alone

April 2015 guidance on the role of the Title IX Coordinator
The rise of vendors, experts, etc.
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Title IX and the Trump Administration e, Title IX: Current and Former Guidance

AEducation Secretary Betsy DeVos
A Sexual Harassment Guidance: Harassment of Students By School Employees, Other
Students, or Third Parties, 62 FR 12034 (Mar. 13, 1997).

ARescission of Obama-Era Guidance in 2017
A Withdrawal of guidance on transgender students (Feb. 2017)
A 2011 Dear College Letter (Sept. 2017)
A 2014 Questions & Answers on Title IX and Sexual Violence (Sept. 2017)

>

Revised Guidance on Sexual Harassment: Harassment of Students by School Employees,
Other Students, or Third Parties (Jan. 19, 2001).

>

Dear Colleague Letter: Sexual Violence (April 4, 2011), WITHDRAWN by, U.S. Dep't. of

Alnstituted "interim” and “substantial” guidance in September 2017
Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).

AFocus on respondents’ rights/procedural protections/due process/bias
and conflicts of interest

>

Questions and Answers on Title IX and Sexual Violence (April 29, 2014) WITHDRAWN by,

. . . . U.S. Dep't. of Education, Office for Civil Rights, Dear Colleague Letter (Sept. 22, 2017).
ANotice and comment period on the new regulations ended with a

record-breaking number of comments (over 120,000) A Q&A on Campus Sexual Misconduct (Sept. 22, 2017).

A Complex implications for protection from discrimination based on
sexual orientation, or appearance thereof.
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New Regulations and Court Activity

The New Regulations and Previous Guidance "|Tx“

Judicial activism and inactivism
A Lower courts and SCOTUS

RO
A Uncertain features of pre-existing guidance and status of A 6" Circuitin Baum

“commentary” and blog posts. A 7t Circuit in Purdue

A New regulatory dynamics.... A 34 Circuit in University of Sciences
A What about “straddle” cases? A U.S. District Court for District of Tennessee in Rhodes
A DOE has said they will not enforce new regulations College

retroactively. ASee Jeremy Bauer-Wolf, Constitutional Due Process at Private

Institutions? Inside Higher Ed (June 25, 2019).
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Litigation Risk / x Challenges to the New Regulations

ACongress
A Will the new regulations cause an increased risk of litigation? 9 iy
A The Department acknowledges that Congress could address Title IX sexual harassment

A The Department doesn't think so. For example: “[l]f recipients comply with through legislation, but Congress has not yet done so. Id. at 30060.
these final regulations, these final regulations may have the effect of A House of Representatives Committee on Oversight Reform, Letter to DeVos-DoED re:
decreasing litigation because recipients with actual knowledge would be able Title IX (June 22, 2020).
to demonstrate that they were not deliberately indifferent in responding to a APending Litigation
report of sexual harassment.” /d. at 30115, A James Walker, Betsy DeVos Sued by Organizations Representing Student Victims of

A Actual cases are rising in number even before the regulations. Courts are Sexual Violence, Newsweek (Jun. 11, 2020) (online at www.newsweek.com/betsy-
referring to the new regulations already. devos-lawsuit-title-ix-rule-changes-sexual-harassment-1510147).

A ACLU/NWLC

W ) s
A Fee shifting? Will colleges have to pay for attorney’s fees of plaintiffs? A State Attomneys General

A2020 General Election
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Legal Mandates, Etc. Under Title IX —Where Is the Law? Federal Regulators: Two Key Players

ATitle IX of the Education Amendments of 1972 (Title IX), 20

U.S.C. §8 1681 et seq. .
Almplementing Regulations, 34 C.FR. Part 106 Department of Education . o . .

Enforcement through Office for Civil Rights (regional offices)

ANotice and Comment Historical K-12 focus

ARule-making/Negotiated rule-making Department of Justice
A Commentary/Blogs from the Dept. of Education Largely dormant in higher ed for years
AGuidance “Crime fighters” dealing with violence, drugs, weapons, etc.

[DOJ does not seem to have played a large role in the new

AResolution Letters and Agreements
9 Title IX regulations.]

A Other Sources—Speeches, Website, Participation with the Field

AState Law Mandates [These are addressed in a separate
module.]
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The Courts v. The Regulators " Important Note!
.

The Courts—Civil Action Under Title IX
AThe US Supreme Court allows actions in court to pursue damages for
Title IX (but with many limitations).

A Gebser v. Lago Vista Independent School District, 118 S. Ct. 1989, 141 L. Ed.
2d 277 (1998).

Litigation in the lower courts has multiplied.

A Davis v. Monroe County Bd. of Ed., 526 U.S. 629 (1999). Institutions must seek advice of counsel on the
AVictims as “plaintiffs” face tough standards implications for Title IX compliance on their

A Knowledge (Reporting) campuses.

A Pattern

A Objective

A Deliberate indifference
AThe Supreme Court has hesitated to:
A Apply Title IX to a “single act”

A Broadly protect LGBTQ rights, but see the recent Bostock Title VIl decision
(more to come on this...)

Know when to talk with counsel.
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The Courts v. The Regulators Whose View of Title IX Wins in the End?

The Regulators

A Threat of loss of federal funding Showdowns are coming!
A An act of violence is a crime, is against campus policy, and is a
form of discrimination. CONGRESS
COURTS REGULATORS
A Court cases are already testing some issues
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New Regulations and Free Speech/Academic Freedom

The§ 106.30 definiti sexual ] captures ies of misconduct likely to impe
educational access while avoiding a chill on free speech and ic freedom. The D
agrees with commenters noting that the Department has a responsibility to enforce Title IX while not
F ree S peec h a n d Aca d e m | C interfering with principles of free speech and academic freedom . . .
xpee ot -
. e o
F reed omin th e N ew \ Precisely because expressive speech, and not just physical conduct, may be restricted or punished a
. itis i to define acti sexual b itunder Title IX in a manner
Reg u Iat | O n S consistent with respect for First Amendment rights, and principles of free speech and academic

freedom, in education programs and activities. . . . Id.
The Department believes, however, that severity and pervasi are needed to ensure

GKIG ¢AdGES L- Q& y2yRAAONAYAYFGA2Y YIyRIGS R2S

restricts speech and academic freedom, and that recipients are not held responsible for controlling

SOSNE aiNl &z 2FFSyardsS NBYIN] GKFG LI &asSa oS
Id.at 30154,
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More on the First Amendment

The Supreme Court has not squarely addressed the intersection between First Amendment
protection of speech and academic freedom, and-sexdiscrimination Federal civil rights
laws that include sexual harassment as a form of sex discrimination (i.e., Title VIl and Title
1X). With respect to sex discriminatory conduct in the form of admissions or hiring and firing
decisions, for example, prohibiting such conduct does not implicate constitutional concerns
even when the conduct is accompanied by speech, and similarly, when sex discrimination
occurs in the form of nemerbal sexually harassing conduct, or speech used to harass in a
quid pro quo manner, stalk, or threaten violence against a victim, no First Amendment
problem exists. However, with respect to speech and expression, tension exists between
CANBG ! YSYRYSy(d LINRGSOGA2Yya FyR GKS 3I28SN
educational environments free from sex discrimination when the speech is unwelcome on
the basis of sex.

n

"Sex

Id. at 30161-62 (internal citations omitted).
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What is “sex” for Title IX purposes7 Title IX: Does “sex” include actual or perceived sexual

orientation?

The modern concept of “sex” has evolved and represents a cultural 2001 Guidance pg. 3:
shift. In past generations, “sex” usually meant the male/female

. . 5 ) . "Although Title 1X does not prohibit discrimination on the basis of sexual
assignment at birth based on biological or anatomical factors. “Sex” for

orientation , sexual harassment directed at gay or lesbian students that is

Title IX purposes includes: sufficiently serious to limit or deny a student’s ability to participate in or

benefit from the school’s prog sexual h prohibited by
A Gender based on biological or anatomical factors Title IX under the circumstances descnbed in this guidance. For example, if a
A Actual or perceived gender identity male student or a group of male students target a gay student for physical

sexual advances, serious enough to deny or limit the victim’s ability to

. o . R participate in or benefit from the school’s program, the school would need to

Sometimes individuals do not conform to stereotypical notions of respond promptly and effectively, as described in this guidance, just as it

masculinity or femininity. would if the victim were heterosexual. On the other hand, if students heckle
another student with comments based on the student’s sexual orientation (e.g.,
“gay students are not welcome at this table in the cafeteria”), but their actions

Helpful Resource do not involve conduct of a sexual nature, their actions would not be sexual
UC Davis, LGBTQIA Resource Center Glossary, harassment covered by Title IX.
https://Igbtqia.ucdavis.edu/edu d/gl (emphasis added)
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2018 OCR Statement

“All students can experience sex-based harassment, including
male and female students, LGBT students, students with
disabilities, and students of different races, national origins, and
The 2001 guidance position is complicated by ages. Title IX protects all students from sex-based harassment,
OCR statements and the new Title IX regardless of the sex of the parties, including when they are
regulations and recent litigation. members of the same sex

“Title IX also prohibits gender-based harassment, which is
unwelcome conduct based on a student’s sex, harassing conduct

based on a student’s failure to conform to sex stereotypes.”

5. Dept.of Educ. Officefor Civl Rights, Sexbased Harassment
1 i) (st visited

hitos:/junn
July 8, 2020) emphass added).
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anse

Is "sex” defined in the new regulations? - T |

SCOTUS/Bostock and Implications for Title IX

¢CKS g2NR GaSEé Aa dzy RBeFAy Bostock v. Clayton Cour{tyine 15, 2020)

5S8LJ} NI YS y i RAR y 2 0 LINR LR & A consolidation of three cases of employment discrimination under

the NPRM and declines to do so in these final Title VIl

regulations.The focus of these regulations remains Holding: Employees are protected from discrimination due to their
sexual orientation or gender identity under Title VIl of the Civil Rights

prohibited conduct. Act of 1964.

19,2020) fnal vl
0177

(emphasis addec).
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Bostock Quotes L m Bostock Quotes
“These terms generate the following rule: An employer violates Title VII A“An individual’s homosexuality or transgender status is not relevant to
when it intentionally fires an individual employee based in part on sex. It employment decisions. That’s because it is impossible to discriminate
makes no difference if other factors besides the plaintiff’s sex contributed to against a person for being homosexual or transgender without
the decision or that the employer treated women as a group the same when discriminating against that individual based on sex.”

"
compared to men as a group! A“... homosexuality and transgender status are inextricably bound up with

“Few facts are needed to appreciate the legal question we face. Each of the sex.”
three cases before us started the same way: An employer fired a long-time
employee shortly after the employee revealed that he or she is homosexual
or transgender—and allegedly for no reason other than the employee’s
homosexuality or transgender status.”

A“We agree that homosexuality and transgender status are distinct concepts
from sex. But, as we’ve seen, discrimination based on homosexuality or
transgender status necessarily entails discrimination based on sex; the first
cannot happen without the second.”
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More Quotes from Bostock — The Bostock Caveat

More Quotes from Bostock

“The employers worry that our decision will sweep beyond Title VII to
other federal or state laws that prohibit sex discrimination. And, under
Title VIl itself, they say sex-segregated bathrooms, locker rooms, and
dress codes will prove unsustainable after our decision today. But none
of these other laws are before us; we have not had the benefit of
adversarial testing about the meaning of their terms, and we do not
prejudge any such question today.”

“As a result of its deliberations in adopting the law, Congress included an express
statutory exception for religious organizations... this Court has also recognized that the
First Amendment can bar the application of employment discrimination laws “to
claims concerning the employment relationship between a religious institution and its
ministers.”

“Because the Religious Freedom Restoration Act (RFRA) operates as a kind of super
statute, displacing the normal operation of other federal laws, it might supersede Title
VII's commands in appropriate cases.” “But how these doctrines protecting religious
liberty interact with Title VIl are questions for future cases too.”

“So while other employers in other cases may raise free exercise arguments that merit
careful consideration, none of the employers before us today represent in this Court
that compliance with Title VII will infringe their own religious liberties in any way.”
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“Due Process’

Due Process

A “Due Process” - a complex and multidimensional concept
A More than dialectic between “complainants” and
“respondents”
A The college as bystander or neutral
A Is this the way to create college court?
A What about resource imbalances between institutions or
complainants/respondents?
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Due Process

Due Process Cont'd*

[T]he evolution of the American concept of due process of law has revolved
around recognition that for justice to be done, procedural protections must be
offered to those accused of even the most heinous offenses — precisely because
only through a fair process can a just conclusion of responsibility be made.
Further, the § 106.45 grievance process grants procedural rights to
complainants and respondents so that both parties benefit from strong, clear
due process protections.

Actites Receiving Federal Financial ASsiSuaicend. heg. 30026 (Way 19,2020) (il rue)
30008

femphasisaddec).

71

[TIhe final regulations prescribe a grievance process grounded in principles of due process for the benefit of
both complainants and respondents, seeking justice in each sexual harassment situation that arises in a
recipient’s education program or activity.

‘Once it is determined that due process applies, the question remains what process is due! Gos v tops 419 s 565,577
(1975 Guing anisey, 408 US o 481

Procedural due process of law requires at a minimum notice and a meaningful opportunity to be heard. cas 412
US s

Due process ‘is not a technical conception with a fixed content unrelated to time, place and circumstances!
Mathews, 424 USS. at 334 (quoting Cafeteria Workers v. McElroy, 367 UsS. 886, 895 (1961)).

Instead, due process s flexible and calls for such procedural protections as the particular demands!
Mathews, 424 US. st 34 (quoting Morrsey v. Erewer, 408 US. 471, 481 (1972)

The fundamental requirement of due process s the opportunity to be heard ‘at a meaningfultime and in a
meaningful manner’ Matheus, 24 US. a 333 (quoting Armstrong v Manzo, 380 US. 545, 552 (1965)

*See generally icht 30050-53.
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The Department of Education reiterates that colleges are not courts BASR

More Due PrOCGSS prosecuting crimes. 3 f' Tlll'xl.E

[S]chools, colleges, and universities are educational institutions and not courts of law. The § 106.45

AChevrop/Article Il Afficacy/Fairness to those not grievance process does not attempt to transform schools into courts; rather, the prescribed
AState Farm represented in a “heari ng framework provides a structure by which schools reach the factual determinations needed to
ANeW Fairness Issues Created b discern when victims of sexual harassment are entitled to remedies. The Department declines to
AProtected Interests “Coll C ” Y import into § 106.45 comprehensive rules of evidence, rules of civil or criminal procedure, or
A ) ollege Court constitutional protections available to criminal defendants. The Department recognizes that schools
MatthewsBalancing Test AHorowitz/Ewingand Academic are neither civil nor criminal courts, and acknowledges that the purpose of the § 106.45 grievance
ACitizens United Associational Freedom process s to resolve formal intsof sexual in an education program or activity,
Rights Asubstantive Due P which s a different purpose carried out in a different forum from private lawsuits in civil courts or
ubstantive Due Process criminal charges prosecuted by the government in criminal courts. Id. at 30097.
Aoriginalism/Textualism Aslippery Slope The Department s not regulating sex crimes, per se, but rather is addressing a type of
ppery >lop
ATenure for Students discrimination based on sex. Id. at 30099.
AGhost of Hugo Black in Tinker 2KEG A 602 dNTi K é
A courtis any person or institution, often as a government institution, with the authority to adjudicate legal
disputes between parties and carry out the administration of justice in civil, criminal, and administrati
in ith the rule of law. pavié walker, ) at 301.
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“Gebser/Davis Framework” for Evaluating Institutional

Compliance (with Some Twists)

3-Part Framework
1. A definition of actionable sexual harassment

" D e | i b e ra te 2. The school’s actual knowledge
Programs or AciibesFrecoming FedarlFioanca AsSsunees. e

' 3. The school’s deliberate indifference 20036 15,3030l l) o

I N d |ff erence ! R o e

A New grievance procedures well beyond Gebser
A Roadmap for litigation?
6. Reasonableness A Risk of DOE enforcement?
A Doug Lederman, A New Day at OQRside
Higher Ed (June 28, 2017).

5. Equitableness
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“Deliberate Indifference” m “Deliberate Indifference” Contd

As the Supreme Court reasoned in Davis, a recipient acts with deliberate

indifference only when it responds to sexual harassment in a manner that is [TIhe final regulations apply a deliberate indifference standard for evaluating a
“clearly unreasonable in light of the known circumstances.” recipient’s decisions with respect to selection of supportive measures and remedies,
and these final regulations do not mandate or scrutinize a recipient’s decisions with
respect to disciplinary sanctions imposed on a respondent after a respondent has
[U]nless the recipient’s response to sexual harassment is clearly unreasonable been found responsible for sexual har - 1d. at 30034 n.60.

in light of the known circumstances, the Department will not second guess

Id. at 30091 (internal citation omitted).

such decisions. y .
d. at 30092 {intemal citation omitted). [T]he Department will not deem a recipient not deliberately indifferent based on the

recipient’ restriction of rights protected under the U.S. Constitution, including the First
A di , the Fifth A di , and the Fourteenth Amendment. 1d.at30091.
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A Review of the
New Regulations

Operational considerations will be addressed
in separate modules.

§ 106.8 Designation of
coordinator, dissemination of
policy, and adoption of
grievance procedures.
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§106.8(a) Designation of coordinator. " §106.8(b) Dissemination of policy.
Each recipient must designate and authorize at least one employee to 1) Notification of policy.
coordinate its efforts to comply with its responsibilities under this part, which L . . PN
employee must be referred t oTharecipienhneustdo Ti t Each recipient must notify persons entitled to a notification under
notify applicants for admission and employment, students, parents or legal guardians paragraph (a) of this section that the recipient does not discriminate on
of elementary and secondary school students, employees, and all unions or the basis of sex in the education program or activity that it operates, and
professional organizations holding collective bargaining or professional agreements that it is required by title IX and this part not to discriminate in such a

with the recipient, of the name or title, office address, electronic mail address, and
telephone number of the employee or employees designated as the Title IX
Coordinator pursuant to this paragraph. Any person may report sex discrimination,

manner. Such notification must state that the requirement not to
discriminate in the education program or activity extends to admission

including sexual harassment (whether or not the person reporting is the person (Un1€5§ subpart C of thiS‘Pa"t does (70t apply) a’{d employment, W]d that
alleged to be the victim of conduct that could constitute sex discrimination or sexual inquiries about the application of title IX and this part to such recipient
harassment), in person, by mail, by telephone, or by electronic mail, using the contact may be referred to the recipient’s Title IX Coordinator, to the Assistant
information listed for the Title IX Coordinator, or by any other means that results in Secretary, or both.

the Title IX Coordinator receiving the person’s verbal or written report. Such a report

may be made at any time (including during non-business hours) by using the

telephone number or electronic mail address, or by mail to the office address, listed

for the Title IX Coordinator. (emphasis added)
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§106.8(b) Dissemination of policy.

§106.8(c) Adoption of grievance procedures-.; nlrxu

(2) Publications. . A recipient must adopt and publish grievance procedures that

(i) Each recipient must prominently display the contact information provide for the prompt and equitable resolution of student and
required to be listed for the Title IX Coordinator under paragraph (a) employee complaints alleging any action that would be prohibited
?g gﬁgﬂsszﬂz aggs ‘t?ee {)’(‘;’;Cy g;;ff;bsgcg ﬁg’: Z%; %ﬁ(ho(f)cgt)a?ggtﬁ‘;at " by this part and a grievance process that complies with § 106.45 for

Ll s we (e, (] Y, It 1 . . . .. .

makes available to persons entitled to a notification under formal comp [qmts as defi ”e,",’ n § 106.30. A recipient must p rqude
paragraph (a) of this section. to persons ?ntztled toa r]qt:ﬂcatzop under paragraph (a) of (hls

(i) A recipient must not use or distribute a publication stating that the section nptzce ?f the recipients grievance p rocedgres and grievance
recipient treats applicants, students, or employees differently on the process, mc!udmg how to report or file a complaint Ol_c sex
basis of sex except as such treatment is permitted by title IX or this discrimination, how to report or file a formal complaint of sexual
part. harassment, and how the recipient will respond.
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§106.8(d) Application outside the United States.

"Severability” Throughout the Regulations  m: .

The requirements of paragraph (c) of this section apply only to sex = If any provision of this subpart or its application to any person, act,

discrimination occurring against a person in the United States. or practice is held invalid, the remainder of the subpart or the
application of its provisions to any person, act, or practice shall not
be dffected thereby.
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§106.12(b) Assurance of Exemption.

Assurance of exemption. An educational institution that seeks assurance of the
exemption set forth in paragraph (a) of this section may do so by submitting in
writing to the Assistant Secretary a statement by the highest ranking official of the
institution, identifying the provisions of this part that conflict with a specific tenet of
the religious organization. An institution is not required to seek assurance from the
Assistant Secretary in order to assert such an exemption. In the event the Department
notifies an institution that it is under investigation for noncompliance with this part
and the institution wishes to assert an exemption set forth in paragraph (a) of this
section, the institution may at that time raise its exemption by submitting in writing
to the Assistant Secretary a statement by the highest ranking official of the institution,
identifying the provisions of this part which conflict with a specific tenet of the
religious organization, whether or not the institution had previously sought assurance
of an exemption from the Assistant Secretary.

§ 106.12 Educational
(nstitutions controlled by
religious organizations.
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"Actual Knowledge”

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipient’s Title IX Coordinator or any official of the recipient who has
authority to institute corrective measures on behalf of the recipient, or to any
employee of an elementary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to constitute actual
knowledge. This standard is not met when the only official of the recipient with actual
knowledge is the respondent. The mere ability or obligation to report sexual
harassment or to inform a student about how to report sexual harassment, or having
been trained to do so, does not qualify an individual as one who has authority to
institute corrective measures on behalf of the recipient. “Notice” as used in this
paragraph includes, but is not limited to, a report of sexual harassment to the Title IX
Coordinator as described in § 106.8(a).

§ 106.30(a) Definitions.
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“Complainant” e “Respondent”

Complainant means an individual who is
alleged to be the victim of conduct that could
constitute sexual harassment.

Respondent means an individual who has been
reported to be the perpetrator of conduct that could
constitute sexual harassment.

2KFG Ad abFffS3ISRKE 1E6S3S ' GNBLER2NIKE
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More on Complainants/Respondents “Consent”

AA person may be a complainant, or a respondent, even where no
formal complaint has been filed and no grievance process is pending.

. P 1d. at 30030. The Assistant Secretary will not require recipients to adopt a particular definition
AReferences ... to a complainant, respondent, or other individual with of consent with respect to sexual assault, as referenced in this section.

respect to exercise of rights under Title IX should be understood to
include situations in which a parent or guardian has the legal right to This has been a central issue in fairness/consistency.
act on behalf of the individual. d.
Al Tl]he definitions of ocomplainanté
restrict either party to being a student or employee , and, therefore,
the final regulations do apply to allegations that an employee was
sexually harassed by a student. Id. at 30071-72 internal citations omitted, emphasis added).

How does “consent” fit into the new framework for “sexual harassment?”
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“Formal Complaint” “Formal Complaint” Cont'd

Formal complaint means a document filed by a complainant or signed
by the Title IX Coordinator alleging sexual harassment against a

respondent and requesting that the recipient investigate the allegation As used in this paragraph, the phrase ‘document filed by a complainant”

of sexual harassment. At the time of filing a formal complaint, a means a document or electronic submission (such as by electronic mail or
complainant must be participating in or attempting to participate in through an online portal provided for this purpose by the recipient) that

the education program or activity of the recipient with which the formal contains the complainant’s physical or digital signature, or otherwise indicates
complaint is filed. A formal complaint may be filed with the Title IX that the complainant is the person filing the formal complaint. Where the Title
Coordinator in person, by mail, or by electronic mail, by using the contact IX Coordinator signs a formal complaint, the Title IX Coordinator is not a
information required to be listed for the Title IX Coordinator under § 106.8(a), complainant or otherwise a party under this part or under § 106.45, and must
and by any additional method designated by the recipient. comply with the requirements of this part, including § 106.45(b)(1)(iii).

(emphasis added)
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“Sexual Harassment” [Three-Prong Test] e, First Amendment and the Second Prong

[Plrotection of free speech and academic freedom was weakened by the
Sexual harassment means conduct on the basis of sex that satisfies one or more 5SLI NIYSyGiQa dz&asS 2F 62NRAy3I (KFHG RATFT
of the following: constitutes actionable sexual harassment under Title IX . . . these final regulations

(1) An employee of the recipient conditioning the provision of an aid, . - . . . . .
68ySTAGT 2N) ASNDAOS 2F (KS NBOALASYd 2y return to the Davis definition verbatim, while also protecting against even single

sexual conduct: instances of quid pro quo harassment and Clery/ VAWA offenses, which are not
(2) Unwelcome conduct determined byeasonable persoro be so entitled to First Amendment protection.
severe, pervasive, and objectively offensive that it effectively denies a person Id.at 30155 n.680.
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(emphasis added)
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" - " " . n 1
Supportive Measures i Supportive Measures” Cont'd
Supportive measures means non-disciplinary, non-punitive individualized Supportive measures may include counseling, extensions of deadlines or other
services offered as appropriate, as reasonably available, and without fee or course-related adjustments, modifications of work or class schedules, campus
charge to the complainant or the respondent before or after the filing of a escort services, mutual restrictions on contact between the parties, changes in
formal complaint or where no formal complaint has been filed. Such measures work or housing locations, leaves of absence, increased security and

monitoring of certain areas of the campus, and other similar measures. The
recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such
confidentiality would not impair the ability of the recipient to provide the
supportive measures. The Title IX Coordinator is responsible for coordinating
the effective implementation of supportive measures.

are designed to restore or preserve equal access to the recipient’s education
program or activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipient’s
educational environment, or deter sexual harassment.
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wASEs,

§106.44(a) General response to sexual harassment. .‘:"nlrxu 3

A recipient with actual knowledge of sexual harassment in an education =
program or activity of the recipient against a person in the United
States, must respond promptly in a manner that is not deliberately

N/ ‘ indifferent. A recipient is deliberately indifferent only if its response to
§ 1 0644 ReClp tents resp onse sexual harassment is clearly unreasonable in light of the known
to Sexua[ haras sment. circumstances. For the purposes of this section, §§ 106.30, and 106.45,

66education program or activitydodo i
circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the

sexual harassment occurs, and also includes any building owned

or controlled by a student organization that is officially recognized

by a postsecondary institution.

(emphasis added)
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§106.44(a) Cont'd

§106.44(a) Contd

A recipient’s response must treat complainants and respondents
equitably by offering supportive measures as defined in § 106.30 to a
complainant, and by following a grievance process that complies with §
106.45 before the imposition of any disciplinary sanctions or other
actions that are not supportive measures as defined in § 106.30, against
a respondent. The Title IX Coordinator must promptly contact the

The Department may not deem a recipient to have satisfied the
recipient’s duty to not be deliberately indifferent under this part
based on the recipient’s restriction of rights protected under the U.S.
Constitution, including the First Amendment, Fifth Amendment,
and Fourteenth Amendment.

complainant to discuss the availability of supportive measures as defined
in § 106.30, consider the complainant’s wishes with respect to supportive
measures, inform the complainant of the availability of supportive
measures with or without the filing of a formal complaint, and explain to
the complainant the process for filing a formal complaint.
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§106.44(c) Emergency removal.

§106.44(b) Response to a formal complaint. "

Nothing in this part precludes a recipient from removing a respondent -
from the recipient’s education program or activity on an emergency
basis, provided that the recipient undertakes an individualized safety
and risk analysis, determines that an immediate threat to the physical
health or safety of any student or other individual arising from the
allegations of sexual harassment justifies removal, and provides the
respondent with notice and an opportunity to challenge the decision
immediately following the removal. This provision may not be construed
to modify any rights under the Individuals with Disabilities Education
Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with
Disabilities Act.

(1) In response to a formal complaint, a recipient must follow a
grievance process that complies with § 106.45. With or without a
formal complaint, a recipient must comply with § 106.44(a).

(2) The Assistant Secretary will not deem a recipient’s determination
regarding responsibility to be evidence of deliberate indifference by
the recipient, or otherwise evidence of discrimination under title IX
by the recipient, solely because the Assistant Secretary would have
reached a different determination based on an independent
weighing of the evidence.
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§106.44(d) Administrative leave.

Nothing in this subpart precludes a recipient from placing a non-
student employee respondent on administrative leave during the
pendency of a grievance process that complies with § 106.45. This
provision may not be construed to modify any rights under Section
504 of the Rehabilitation Act of 1973 or the Americans with
Disabilities Act.

§ 106.45 Grievance process
for formal complaints of
sexual harassment.
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45(b) Grievance process.

§ 106.45(a) Discrimination on the basis of Senlfx“

For the purpose of addressing formal complaints of sexual

A recipient’s treatment of a complainant or a respondent in harassment, a recipient’s grievance process must comply with the
response to a formal complaint of sexual harassment may requirements of this section. Any provisions, rules, or practices
constitute discrimination on the basis of sex under title IX. other than those required by this section that a recipient adopts as

part of its grievance process for handling formal complaints of
sexual harassment as defined in § 106.30, must apply equally to
both parties.
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§ 106.45(b)(1)(i) § 106.45(b)(1)(ii)

(1) Basic requirements for grievance process. A recipient’s grievance process g (ii) Require an objective evaluation of all relevant evidence—

must— . . . . .

" . . - . including both inculpatory and exculpatory evidence— and provide
(i) Treat complainants and respondents equitably by providing remedies to a o Lo P
complainant where a determination of responsibility for sexual harassment that credibility determinations may not be based on a person’s
has been made against the respondent, and by following a grievance process status as a compla[nant, respondent, or witness;

that complies with this section before the imposition of any disciplinary
sanctions or other actions that are not supportive measures as defined in §
106.30, against a respondent. Remedies must be designed to restore or
preserve equal access to the recipient’s education program or activity. Such
remedies may include the same individualized services described in § 106.30
as “supportive measures’; however, remedies need not be non-disciplinary or
non-punitive and need not avoid burdening the respondent;
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§ 106.45(b)(1)(iii) A § 106.45(b)(1)(iii) Cont'd

(iii) Require that any individual designated by a recipient as a Title
IX Coordinator, investigator, decisionmaker, or any person
designated by a recipient to facilitate an informal resolution
process, not have a conflict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.

A recipient must ensure that Title IX Coordinators, investigators, decision-makers,
and any person who facilitates an informal resolution process, receive training on

Athe definition of sexual harassment in § 106.30,
Athe scope of the recipient's education program or activity,

Ahow to conduct an investigation and grievance process including hearings, appeals,
and informal resolution processes, as applicable, and

Ahow to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias. . . .

(bullets added)
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§ 106.45 (b)(1)(iii) Cont'd e (b)(1)(iv)

A recipient must ensure that decision-makers receive training on any technology to (iv) Include a presumption that the respondent is not responsible
be used at a live hearing and on issues of relevance of questions and evidence, for the alleged conduct until a determination regarding

including when questions and evidence about the complail 's sexual predisposition ibility i de at th lusi f th . .
or prior sexual behavior are not relevant, as set forth in paragraph (b)(6) of this responsiblity ts made a e concluston o e grievance process,
section.

A recipient also must ensure that investigators receive training on issues of relevance
to create an investigative report that fairly summarizes relevant evidence, as set forth
in paragraph (b)(5)(vii) of this section.

Any materials used to train Title IX Coordil S, i s, decisi kers, and
any person who facilitates an informal resolution process, must not rely on sex
stereotypes and must promote impartial investigations and adjudications of formal
complaints of sexual harassment;

115 116
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(1)(v) e § 106.45(b)(1)(vi)
(v) Include reasonably prompt time frames for conclusion of the > (vi) Describe the range of possible disciplinary sanctions and
grievance process, including reasonably prompt time frames for filing remedies or list the possible disciplinary sanctions and remedies
and resolving appeals and informal resolution processes if the recipient that the recipient may implement following any determination of
offers informal resolution processes, and a process that allows for the responsibility;

temporary delay of the grievance process or the limited extension of
time frames for good cause with written notice to the complainant and
the respondent of the delay or extension and the reasons for the action.
Good cause may include considerations such as the absence of a party, a
party’s advisor, or a witness; concurrent law enforcement activity; or the
need for language assistance or accommodation of disabilities;
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§ 106.45(b)(1)(vii) e § 106.45(b)(1)(viii)
(vii) State whether the standard of evidence to be used to determine (viii) Include the procedures and permissible bases for the
responsibility is the preponderance of the evidence standard or the complainant and respondent to appeal;

clear and convincing evidence standard, apply the same standard
of evidence for formal complaints against students as for formal
complaints against employees, including faculty, and apply the
same standard of evidence to all formal complaints of sexual
harassment;
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§ 106.45(b)(1)(ix) L, § 106.45(b)(1)(x)

(ix) Describe the range of supportive measures available to = (x) Not require, allow, rely upon, or otherwise use questions or

complainants and respondents; and evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the person
holding such privilege has waived the privilege.
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§ 106.45(b)(2)(i) i § 106.45(b)(2)(i)(A)
(2) Notice of allegations— = (A) Notice of the recipient’s grievance process that complies with
(i) Upon receipt of a formal complaint, a recipient must provide the this section, including any informal resolution process.

following written notice to the parties who are known:
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§ 106.45(b)(2)(i)(B) § 106.45(b)(2)(ii)

(B) Notice of the allegations of sexual harassment potentially constituting sexual i) If in the course of an investigation, the recipient decides to
harassment as defined in § 106.30, including sufficient details known at the time and ( ) If ) . f g o P

with sufficient time to prepare a response before any initial interview. Sufficient investigate allegations about the complainant or respondent that
details include the identities of the parties involved in the incident, if known, the 0 ; 0 0

conduct allegedly constituting sexual nder § 106,30, and the date and are not included in the notice provided pursuant to paragraph

location of the alleged incident, if known. The written notice must include a statement (b)(2)(i)(B) of this section, the recipient must provide notice of the
that the respondent is presumed not responsible for the alleged conduct and that a P : : f ot

determination regarding responsibility is made at the conclugsion of the grievance additional a[[eg ations to the parties whose identities are known.
process. The written notice must inform the parties that they may have an advisor of

their choice, who may be, but is not required to be, an attorney, under paragraph

(b)(5)(iv) of this section, and may inspect and review evidence under paragraph

(b)(5)(vi) of this section. The written notice must inform the parties of any provision in

the recipient’s code of conduct that prohibits knowingly making false statements or

knowingly submitting false information during the grievance process.
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§ 106.45(b)(3)(i)

§ 106.45(b)(3)(ii)

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint.
If the conduct alleged in the formal complaint would not constitute
sexual harassment as defined in § 106.30 even if proved, did not occur in
the recipient’s education program or activity, or did not occur against a
person in the United States, then the recipient must dismiss the formal
complaint with regard to that conduct for purposes of sexual harassment
under title IX or this part; such a dismissal does not preclude action
under another provision of the recipient’s code of conduct.

127
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(i) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.
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§ 106.45(b)(3)(iii)

(iii) Upon a dismissal required or permitted pursuant to paragraph
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
written notice of the dismissal and reason(s) therefor
simultaneously to the parties.

§ 106.45(b)(4)

st

T
e X _L:

(4) Consolidation of formal complaints. A recipient may consolidate’
formal complaints as to allegations of sexual harassment against
more than one respondent, or by more than one complainant
against one or more respondents, or by one party against the other
party, where the allegations of sexual harassment arise out of the
same facts or circumstances. Where a grievance process involves
more than one complainant or more than one respondent,
references in this section to the singular “party, ‘complainant,’ or
“respondent” include the plural, as applicable.
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§ 106.45(b)(5)

§ 106.45(b)(5)(i)

(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a recipient
must—

131
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(i) Ensure that the burden of proof and the burden of gathering evidencé
sufficient to reach a determination regarding responsibility rest on the
recipient and not on the parties provided that the recipient cannot
access, consider, disclose, or otherwise use a party’s records that are
made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprofessional acting in the professional’s
or paraprofessional’s capacity, or assisting in that capacity, and which
are made and maintained in connection with the provision of treatment
to the party, unless the recipient obtains that party’s voluntary, written
consent to do so for a grievance process under this section (if a party is
not an ‘eligible student,” as defined in 34 CFR 99.3, then the recipient
must obtain the voluntary, written consent of a “parent;” as defined in 34
CFR 99.3);



wases

§ 106.45(b)(5)(iii) e

§ 106.45(b)(5)(ii)

(i) Provide an equal opportunity for the parties to present * (iii) Not restrict the ability of either party to discuss the a[[egations
witnesses, including fact and expert witnesses, and other under investigation or to gather and present relevant evidence;
inculpatory and exculpatory evidence;

133 134
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §

106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(5)(iv) A § 106.45(b)(5)(v)
(iv) Provide the parties with the same opportunities to have others > (v) Provide, to a party whose participation is invited or expected, :
present during any grievance proceeding, including the opportunity written notice of the date, time, location, participants, and purpose
to be accompanied to any related meeting or proceeding by the of all hearings, investigative interviews, or other meetings, with
advisor of their choice, who may be, but is not required to be, an sufficient time for the party to prepare to participate;

attorney, and not limit the choice or presence of advisor for either
the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions
regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;
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wASEs,

§ 106.45(b)(5)(vii) e

§ 106.45(b)(5)(vi)

(vi) Provide both parties an equal opportunity to inspect and review any ' (vii) Create an investigative report that fairly summarizes relevant .

evidence obtained as part of the investigation that is directly related to the N . . . Lo
allegations raised in a formal complaint, including the evidence upon which evidence and, at least 10 days prior to a hearing (if a hearing is
the redptl;elm due; not i[ntend to rely inl reaching Z detern;lim;fion ;egard(;’:}g required under this section or otherwise provided) or other time of
responsibility and inculpatory or exculpatory evidence whether obtained from g : i

a ch)irty or at%;ver suurce,psa tf%t each pgrty c};n meaningfully respond to the determination regarding responsiblity, send to each party and the
evidence prior to conclusion of the investigation. Prior to completion of the party’s advisor, if any, the investigative report in an electronic
investigative report, the recipient must send to each party and the party’s format or a hard copy, for their review and written response.
advisor, if any, the evidence subject to inspection and review in an electronic

format or a hard copy, and the parties must have at least 10 days to submit a

written response, which the investigator will consider prior to completion of

the investigative report. The recipient must make all such evidence subject to

the parties’ inspection and review available at any hearing to give each party

equal opportunity to refer to such evidence during the hearing, including for

purposes of cross-examination; and
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§ 106.45(b)(6)(i)

§

106.45(b)(6)(i) Cont'd

(6) Hearings.

(i) For postsecondary institutions, the recipient’s grievance process
must provide for a live hearing. At the live hearing, the
decisionmaker(s) must permit each party’s advisor to ask the other
party and any witnesses all relevant questions and follow-up
questions, including those challenging credibility. Such cross-
examination at the live hearing must be conducted directly, orally,
and in real time by the party’s advisor of choice and never by a
party personally, notwithstanding the discretion of the recipient
under paragraph (b)(5)(iv) of this section to otherwise restrict the
extent to which advisors may participate in the proceedings.
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At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision-maker(s) and parties to simultaneously
see and hear the party or the witness answering questions. Only relevant
cross-examination and other questions may be asked of a party or
witness. Before a complainant, respondent, or witness answers a cross-
examination or other question, the decision-maker(s) must first
determine whether the question is relevant and explain any decision to
exclude a question as not relevant. If a party does not have an advisor
present at the live hearing, the recipient must provide without fee or
charge to that party, an advisor of the recipient’s choice, who may be,
but is not required to be, an attorney, to conduct cross-examination on
behalf of that party.
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§ 106.45(b)(6)(i) Cont'd

§ 106.45(b)(6)(i) Contd

Questions and evidence about the complainant’s sexual predisposition oF

prior sexual behavior are not relevant, unless such questions and
evidence about the complainant’s prior sexual behavior are offered to
prove that someone other than the respondent committed the conduct
alleged by the complainant, or if the questions and evidence concern
specific incidents of the complainant’s prior sexual behavior with respect
to the respondent and are offered to prove consent. If a party or witness
does not submit to cross-examination at the live hearing, the decision-
maker(s) must not rely on any statement of that party or witness in
reaching a determination regarding responsibility; provided, however,
that the decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a party’s or
witness’s absence from the live hearing or refusal to answer cross-
examination or other questions.

Live hearings pursuant to this paragraph may be conducted with
all parties physically present in the same geographic location or, at
the recipient’s discretion, any or all parties, witnesses, and other
participants may appear at the live hearing virtually, with
technology enabling participants simultaneously to see and hear
each other. Recipients must create an audio or audiovisual
recording, or transcript, of any live hearing and make it available to
the parties for inspection and review.
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§ 106.45(b)(7)(i)

§ 106.45(b)(7)(ii)(A)

(7) Determination regarding responsibility.

(i) The decision-maker(s), who cannot be the same person(s) as the
Title IX Coordinator or the investigator(s), must issue a written

determination regarding responsibility. To reach this determination,

the recipient must apply the standard of evidence described in
paragraph (b)(T)(vii) of this section.
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(ii) The written determination must include—

(A) Identification of the allegations potentially constituting sexual
harassment as defined in § 106.30;



§ 106.45(b)(7)(ii)(B) \ § 106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt of = (C) Findings of fact supporting the determination;
the formal complaint through the determination, including any

notifications to the parties, interviews with parties and witnesses,

site visits, methods used to gather other evidence, and hearings

held;
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§ 106.45(b)(7)(ii)(D) i § 106.45(b)(7)(ii)(E)
..
(D) Conclusions regarding the application of the recipient’s code of (E) A statement of, and rationale for, the result as to each
conduct to the facts; allegation, including a determination regarding responsibility, any

disciplinary sanctions the recipient imposes on the respondent, and
whether remedies designed to restore or preserve equal access to
the recipient’s education program or activity will be provided by the
recipient to the complainant; and
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§ 106.45(b)(7)(ii)(F) i § 106.45(b)(7)(iii)
% :
(F) The recipient’s procedures and permissible bases for the (iii) The recipient must provide the written determination to the
complainant and respondent to appeal. parties simultaneously. The determination regarding responsibility

becomes final either on the date that the recipient provides the
parties with the written determination of the result of the appeal, if
an appeal is filed, or if an appeal is not filed, the date on which an
appeal would no longer be considered timely.
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§ 106.45(b)(7)(iv) e § 106.45(b)(8)(i)

(iv) The Title IX Coordinator is responsible for effective (8) Appeals.

implementation of any remedies. (i) A recipient must offer both parties an appeal from a

determination regarding responsibility, and from a recipient’s
dismissal of a formal complaint or any allegations therein, on the
following bases:
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§ 106.45(b)(8)(i)(A-C) L, § 106.45(b)(8)(ii)
(A) Procedural irregularity that affected the outcome of the matter; (i) A recipient may offer an appeal equally to both parties on
(B) New evidence that was not reasonably available at the time the additional bases.

determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.

1%SNASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gé material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(8)(iii)(A-F) § 106.45(b)(9)

(iii) As to all appeals, the recipient must: - (9) Informal resolution. A recipient may not require as a condition of
(A) Notify the other party in writing when an appeal is filed and implement enrollment or continuing enrollment, or employment or continuing

appeal procedures equally for both parties; employment, or enjoyment of any other right, waiver of the right to an

(B) Ensure that the decision-maker(s) for the appeal is not the same person as investigation and adiudication of formal complaints of sexual
the decision-maker(s) that reached the determination regarding responsibility g J f 1 P f

or dismissal, the investigator(s), or the Title X Coordinator; harassment consistent with this section. Similarly, a recipient may not
(C) Ensure that the decision-maker(s) for the appeal complies with the require the parties to participate in an informal resolution process under
standards set forth in paragraph (b)(1)(iii) of this section; this section and may not offer an informal resolution process unless a
(D) Give both parties a reasonable, equal opportunity to submit a written formal complaint is filed. However, at any time prior to reaching a
statement in support of, or challenging, the outcome; determination regarding responsibility the recipient may facilitate an

(E) Issue a written decision describing the result of the appeal and the informal resolution process, such as mediation, that does not involve a

rationale for the result; and

full investigation and adjudication, provided that the recipient—
(F) Provide the written decision simultaneously to both parties.
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§ 106.45(b)(9)(i)

§ 106.45(b)(9)(ii-iii)

(i) Provides to the parties a written notice disclosing: The
allegations, the requirements of the informal resolution process
including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same
allegations, provided, however, that at any time prior to agreeing to
a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to
the formal complaint, and any consequences resulting from
participating in the informal resolution process, including the
records that will be maintained or could be shared;
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(i) Obtains the parties’ voluntary, written consent to the informal ¢
resolution process; and

(iii) Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a student.
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§ 106.45(b)(10)(i)(A)

§ 106.45(b)(10)(i)(B-D)

(10) Recordkeeping.

() A recipient must maintain for a period of seven years records
of—

(A) Each sexual harassment investigation including any
determination regarding responsibility and any audio or
audiovisual recording or transcript required under
paragraph (b)(6)(i) of this section, any disciplinary sanctions
imposed on the respondent, and any remedies provided to
the complainant designed to restore or preserve equal
access to the recipient’s education program or activity;

(B) Any appeal and the result therefrom;
(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators, investigators,
decisionmakers, and any person who facilitates an informal
resolution process. A recipient must make these training materials
publicly available on its website, or if the recipient does not
maintain a website the recipient must make these materials
available upon request for inspection by members of the public.
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§ 106.45(b)(10)(ii)

(ii) For each response required under § 106.44, a recipient must create,

and maintain for a period of seven years, records of any actions,
including any supportive measures, taken in response to a report or
formal complaint of sexual harassment. In each instance, the recipient
must document the basis for its conclusion that its response was not
deliberately indifferent, and document that it has taken measures
designed to restore or preserve equal access to the recipient’s education
program or activity. If a recipient does not provide a complainant with
supportive measures, then the recipient must document the reasons why
such a response was not clearly unreasonable in light of the known
circumstances. The documentation of certain bases or measures does not
limit the recipient in the future from providing additional explanations
or detailing additional measures taken.
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§ 106.71 Retaliation.



§ 106.71(a)

§ 106.71(a) Contd

(a) Retaliation prohibited. No recipient or other person may intimidate,
threaten, coerce, or discriminate against any individual for the purpose
of interfering with any right or privilege secured by title IX or this part, or
because the individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing under this part. Intimidation,
threats, coercion, or discrimination, including charges against an
individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or
circumstances as a report or complaint of sex discrimination, or a report
or formal complaint of sexual harassment, for the purpose of interfering
with any right or privilege secured by title IX or this part, constitutes
retaliation.
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The recipient must keep confidential the identity of any individual who -
has made a report or complaint of sex discrimination, including any
individual who has made a report or filed a formal complaint of sexual
harassment, any complainant, any individual who has been reported to
be the perpetrator of sex discrimination, any respondent, and any
witness, except as may be permitted by the FERPA statute, 20 U.S.C.
12329, or FERPA regulations, 34 CFR part 99, or as required by law, or to
carry out the purposes of 34 CFR part 106, including the conduct of any
investigation, hearing, or judicial proceeding arising thereunder.
Complaints alleging retaliation may be filed according to the grievance
procedures for sex discrimination required to be adopted under §
106.8(c).
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§ 106.71(b)(1)

§106.71(b)(2)

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a) of
this section.

(2) Charging an individual with a code of conduct violation for
making a materially false statement in bad faith in the course of a
grievance proceeding under this part does not constitute retaliation
prohibited under paragraph (a) of this section, provided, however,
that a determination regarding responsibility, alone, is not
sufficient to conclude that any party made a materially false
statement in bad faith.
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Final Thoughts

AWe will talk further about how to operationalize the regulations
and about bias, impartiality, etc. in the Developing Policies,
Procedures and Practices module and in the live session on Title
IX Grievance Procedures/Sexual Misconduct Procedures.

AWe will discuss “tuning” in depth in subsequent modules.

AYou now have the legal foundations to take the next step in the
program!
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Thank You!

Assessment to follow...
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Presentation F Foundations & Tuning
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Overview of Key Compliance
Laws
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Government Funding Requires Compliance Title IX
& I

b) B i i i i hat— A
(b) By entering into a program participation agreement, an institution agrees that Education Amendments of 1972
(1} It will comply with all statutory provisions of or applicable to Title IV of the HEA, all Discrimination on the basis of sex

applicable regulatory provisions prescribed under that statutory authority, and all applicable
special arrangements, agreements, and limitations entered into under the authority of statutes A0S, He
applicable to Title IV of the HEA, including the requirement that the institution will use funds it 34 C.FR. 106
receives under any Title IV, HEA program and any interest or other earnings thereon, solely for
the purposes specified in and in accordance with that prograrm; Office of Civil Rights

20U.5.C.§1094

34CFR.§668.14
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Title IX

Title IX Regulatory Requirements \nlrxu
Old Regulations New Regulations

Aluly 21,1974 AAugust 14, 2020
ANotice of Non-Discrimination ATrained Coordinators, Decision-
AResponsible Employee Makers, & Investigators

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination AGri
. . .. . . Grievance Procedure
under any education program or activity receiving Federal financial assistance, AAdmissions & Recruitment
except that: AEducation
AEmployment
ATitle VI Procedures

ADefines Sexual Harassment

AMandatory Dismissal of certain
Claims

ALive Hearing - Cross Examination
ARetaliation Prohibited
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Title VI

Civil Rights Act of 1964

Race, Color, National Origin
- J No person in the United States shall, on the
Title VI Statute =42 U.5.C. 2000 ground of race, color, or national origin, be ex-
e Regulations = 34 C.F.R. 100 cluded from participation in, be denied the bene-
) P fits of, or be subjected to discrimination under
Office of Civil Rights tord vy "
any program or activity receiving Federal finan-
cial assistance.
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ACivil Rights Act of 1964

S Noe - ; AEqual Employment Opportunity
Application & q . Act of 1972
Assurance Di o N_on-t_ « Student & Employee SRS Tltle VI :
[EEIREEN AUnlawful Employment Practices

A42 U.s.C. 2000e
OCR Retaliation Termination of A29 CFR. 1600
Investigations Prohibited Federal Funding .
AEqual Employment Opportunity
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Title VII i Title VIl Regulatory Requirements

Unlawful Employment

(a) Emplayer practices .
Practices:

 Hiring / Firing / Otherwise Race, color, religion, sex,

(1) to fail or refuse to hire o to discharge any individual, or otherwise to discriminate against any individual with respect to his « Segregate -> Deprive national origin
‘compensation, terms, conditions, or privileges of employment, because of such individual's race, color, religion, sex, or national origin; Employment Opportunities
or (training programs)

2)tolimit, segregate, or elassify his employees or applicants for employment in any way which would deprive or tend to deprive any
indlvidual of i loyee, because of such individual's race,
color, religion, sex, or national arigin.

Disparate Impact Retaliation Prohibited
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Clery Act

AHigher Education Act of 1965

ACrime Awareness and Campus Security Act of (f) Disclosure of campus security policy and campus crime statistics

C I er 1990 (1) Each eligible institution participating in any program under this subchapter and part C of

y AJeanne Clery Disclosure of Campus Security subchapter T of chapter 34 of title 42, other than a foreign institution of higher education, shall on

ACt/VAWA Policy and Campus Crime Statistics Act August 1, 1991, begin to collect the following information with respect to campus crime statistics

AViolence Against Women Reauthorization Act of and campus security policies of that institution, and beginning September 1, 1992, and each year
2013 thereafter, prepare, publish, and distril throu, iate publications or mailings, to all
. . . current students and employees, and to any applicant for enrollment or employment upon request, an
A Crime Reporting/Policy annual security report containing at least the following information with respect to the campus
A20US.C. 1092 security policies and campus crime statistics of that institution:
A34 CFR. 66846
A Department of Education
187 188
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Clery Act Regulatory Requirements

ARehabilitation Act of 1973

AAmericans with Disabilities Act
of 1990

Annual Ccrim Crime AADA Amendments 2008
S:;uél:t\/ Definitions Geography Statistics A([;iissactljirlri]ti;ation on the basis of
P ADA & 504

ARA ->29USC. 794

_ . et ARA -> 34 CFR. 104
warning | notiication | Proniited o s
g AADA II-> 28 C.FR. 35

AADA Il -> 28 CFR. 36
A Department of Education &/or
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Qualified Person
o Title 1 = Employment Practices

o Title 2 = Public Schools . .
. . . . Designated Grievance
o Title 3 = Public Accommodation -> Private Schools Employee Procedures « General

— -
Interactive Process

Regulatory Application

Technical Reasonable
Requirements Accommodation

Di

o All Federal Funding Recipients
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Equal Opportunity Administration Intersects with Civil Rights
laws; General Observations

Not a seamless web

Multiple laws triggered by one incident Intersections with Title IX

Primacy?

Role of Counsel

Specific considerations...
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NS
\ Title VI & Title IX
dililb

Language of Title VI & Title IX

No person in the United States shall, on the
ground of race, color, or national origin, be ex-
cluded from participation in, be denied the bene-
fits of, or be subjected to discrimination under
any program or activity receiving Federal finan-
cial assistance.

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,
except that:
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Key Title VI & Title IX Case
Canno Univ. of Chicago, 441 U.S. 677 (1979) i

Crcsomcsoer [
Female student rejected admission to Private Medical Schools. T
Schools received federal funding. mmnalySIS 7

Tltle IX_> Tltle VI « Support for & Arguments against

* Article 1, Section 8, Clause 1

[ Reliance on Title IV Case Law —

Does Title IX contain an Implied Private cause of action (COA)? « Bossier Parish School Board v, Lemon,
370 F.2d 847, 852 (CA5 1967)

Excluded from participation b/c of
her sex &
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Title VI Violations in Title IX Proceedings Paralleled Court Enforcement

Alexander v. Sandoval, 532 U.S. 275 (2001)
->Cannon

Additionally, the Department will not tolerate discrimination on the basis of race,

color, or national origin, which is prohibited under Title V1. If any recipient  Title VI IPCOA
discriminates against any person involved in a Title IX proceeding on the basis of

that person's race, color, or national origin, then the Department will address
such discrimination under Title VI and its implementing regulations, in addition Fennell v. Marion Indep. Sch. Dist., 804 F3d 398 (5 Cir. App.
to such discrimination potentially constituting bias prohibited under § 106.45(b) 10/13/2015)

(1)(iii) of these final regulations.

* Title VI Deliberate Indifference
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Interpretation

Title VII & Title IX

Retaliation Interpretation

Circuit Splits
Bostock
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g

Title VI standards applied to Title IX e
§ 0

Supreme Court Considers Title VII & Title IX :n;r;lf‘
a1
Quid Pro Quo = (1) subject to unwelcome

sexual advances by a supervisor or teacher Hostile Environment = subjected to 1)

and (2) reaction to these advances unwelcome sexual advances 2) so "severe 1) Eranklin v. Gwinnett County Public Schools, 503 U.S. 60 (1992)
affected tangible aspects of compensation, or pervasive" that it 3) altered their - g =
oo et or eeeatonal i AT G e @ 2) Gebser v. Lago Vista Indep. School Dist., 524 U.S. 274 (1998)
* In rebuttal, the defendant may show that * In response, the defendant may show 3) Davis v. Monroe COUI’]tV Bd- Of Ed-' 526 US. 629 (1 999)
the behavior complained of either 1) did 1) that the events did not take place or .
not take place or 2) that it did not affect 2) that they were isolated or genuinely AReafﬁ rms Cannon
a tangible aspect of the plaintiff's trivial. . . . .
employment or education. e« Court must Determine whether conduct ﬁSEVe re, pervasive, & obJectlver offensive
was Unwelcomed (physical gestures & . .
verbal expressions) = Perspective ATIﬂe Wl Title IX
Dilemma
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Sexual Harassment Defined — Agencies

Supreme Court Compare & Contrast Civil Rights Statutes ;ITLE
o X 7

ATitle IX & Title VI

EEOC Title VIl Sexual Harassment:

- Contractual
Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a
- Aimed at proh|b|t|ng discrimination in FFP. sexual nature constitute sexual harassment when this conduct explicitly or implicitly affects an
individual's employment, unreasonably interferes with an individual's work performance, or
AContrast thOSe to Tltle \Yili creates an intimidating, hostile, or offensive work environment.
. o DOE Sexual Harassment:

- - - OUtrlght Prohibition A Sexual harassment -> unwelcome conduct of a sexual nature.

- Aimed at compensating victims A Sexual Violence -> physical sexual acts perpetrated against a person’s will or where a person is
incapable of giving consent
I ministrative Enforcement r ir A Gender Based Harassment -> is unwelcome conduct based on a student's actual or perceived
e strative orceme equires P

sex.

Actual Notice.
- Court Rejects Title VIl Knowledge Theories
205 206
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New Title IX Regulations: Sexual Harassment Standard

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual's participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient's education program or activity; or
(3) “Sexual assault” as defined in 20 U.S.C. 1092(f)(6)(A)(v), “dating
violence” as defined in 34 U.S.C. 12291(a)(10), "domestic violence” as
defined in 34 U.S.C. 12291(a)(8), or “stalking” as defined in 34 U.S.C.
12291(a)(30).

Retaliation

Jackson v. Birmingham Bd. Of Educ., 544 U.S. 167 (2005)
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Title VII Used for Title IX Retaliation

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973)

Establishes a 3 Step Burden Shifting Process:
1. Plaintiff establishes a Prima Facia case of discrimination

ATitle IX's private right of action "(1) Person engaged in protected conduct; (2) Person was subjected
Jackson encompasses claims of retaliation to an adverse employment action; and (3) the adverse employment
e against an individual because he action is causally linked to the protected conduct.”
Holdin h lained about 2. Defendant must articulate a legitimate, non-discriminatory reason
.aS c.orpr a.me about sex for the adverse action
discrimination. 3. Plaintiff must show by a preponderance of the evidence that the

ANo Specific Title IX Retaliation Test defendant’s proffered reason is pretextual and that the actual reason
for the adverse employment action is discriminatory.”
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Bostock Implications

Title VII v. Title IX - Circuit Split BT Alito Dissent
L Gorsuch :
Discrimination -> Title IX

Lakoski v. James, 66 Doe v. Mercy Catholic Asexual ﬁll:llg]:gg sl ) ESEEE?ORZ(,?T\
E.3d (5 Cir. App. Med: Ctr., 850 F.3d 545 Orientation tsid ’ ¢ oWeEs
10/3/1995) (3 Cir. App. 3/7/2017) outside o
AGender Title VII Sports
Identity * Housing

Bostockv. Clayton County, 590 US. ___ (2020)

211 212
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

New Title IX Regulations

Definitions -> VAWA/Save

Clery Act/VAWA & Title IX Off Campus Application

Clery Title IX
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Clery Act in Court

A20 U. S. C. 1092(f)(14)(A)

ADoe v. Vanderbilt Univ., 2019 WL 4748310 (USDCT MD Tenn. 9/30/2019) (No Clery
COA)

AKarasek v. Regents of the Univ. of Cal., 956 F.3d 1093 (9CA 4/20/20)

s Clery Act Agency Enforcement

(A) Nothing in this subsection may be construed to—

(i) create a cause of action against any institution of higher education or any employee of such an
institution far any civil liability; er

(i) establish any standard of care.

(B) Notwithstanding any other provision of law, evidence regarding compliance or noncompliance with this
subsection shall not be admissible as evidence in any proceeding of any court, agency, board, or other
entity, except with respect to an action to enforce this subsection.
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Michigan State University Michigan State University — Clery & Title IX

+ Finding #1: Failure to Properly Classify Reported Incidents and Disclose Crime Statistics « Make substantial changes to the University's Title IX procedures and ensure that certain officials recuse

= Finding #2: Failure to Issue Timely Warnings in Accordance with Federal Regulations themselves from Title IX matters;

+ Finding #3: Failure to Identify and Notify Campus Security Authorities and to Establish an Adequate « Take remedial actions to address the impact of the sexual misconduct by Nassar and Strampel on
System for Collecting Crimes Statistics from all Required Sources students, faculty and other staff within the College, the Sports Medicine Clinic, and related facilities,

= Finding #4: Lack of Administrative Capability programs and services;

» Provide a process for those victims of Dr. Nassar, who have not otherwise had an opportunity to seek

« Employ an independent Clery Compliance Officer, who will report to a high-level executive; remedy, to come forward and seek remedies to which they might be entitled;

« Establish a new Clery Cx i Ci ittee that includes ion from more than 20 offices that + Review the actions of current and former employees of the University who had notice but who failed to
play a role in campus safety, crime fire safety, and abuse take appropriate action in response to reports of sexual misconduct by Nassar or Strampel and consider
prevention; and appropriate sanctions against those employees;

« Create a system of protective measures and expanded reporting to better ensure the safety of its student- « Address the campus climate around issues of sexual harassment and sexual violence, strengthen staff
athletes in both i and athletic Similar steps will be taken to better training, and assess the need for additional student services; and
ensure the safety of minor children who participate in camps or other youth programs that are sponsored « Exercise adequate Title IX oversight of the University's youth programs by notifying Youth Program
by the University or that are held on its properties. participants of its Title IX gri and that the apply to Youth Programs.
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University of North Carolina

Finding #1:

Lack of Admini

ive Capability
Finding #2: Failure to Properly Define the Campus/Clery Geography ..........cccuccucsisincsies 13

WardenHon Heglgen! Mansaughien ) [ 0
T . Rat " N Negigent Manslaughter 0 [ )
Finding #3: Failure to Issue Timely Wi 17 =

Finding #4: Failure to Properly Compile and Disclose Crime Statistics .........ccc..vmmmienns 22 58 0e: iy (]

‘Sex Offans: ncest

Finding #5: Discrepancies between the Crime Statistics Included in the ASR and the Data
Submitted to the Campus Safety and Security Data Analysis Cutting Tool......... 32
Finding #6: Failure to Collect Campus Crime Information from All Required Sources......... 34

Finding #7: Failure to Follow Institutional Policy in a Case of an Alleged Sex Offense....... 44 Murdze/Hon Negligent Mansiaughter 0 [ 0
Finding #8: Failure to Disclose A te and Complete Disciplinary Referral Statistics - h:!v‘ww Mansiaughier [} [] o [ 0
Failure to Retain Records Needed to Sub iate Clery Act C s fing

st

Finding #9: Failure to Include Required Information in the Annual Fire Safety Repons = :m;m o | 5 5
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Digital Hearings

ADA/504 & Title IX ' Accommodations summary of Investigators
in Discipline Reports

Rossley v. Drake University, 342
F. Supp. 3d 904 (S.D. lowa 2018)
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Conduct Hearing Considerations

’— Involved Officers -> Bias? —‘

e  'mmediate Threat in Hearing

Legal Intersection Considerations

* Emergency Response

s Granted Accommodations —

* In Person
* Digital
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Final Considerations & Takeaways
Title IX

Hearing
vacuum

Multiple laws Courts vs
& regulations Agency Thank you!

Clear Policy Practical Assessment to follow...
Answers? Revisions Application
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& NASPA. This Module is Designed for:
intigher Eavcntion
Trends in Title IX Case Law WASA4 ¥ .
& Related State Legal ! \ Title IX
Mandates e X | "&E . | Coordinator

Track

Jake Sapp G ceR
Deputy Title IX Coordinator
Austin College
Copyrighted material. May not be
reproduced without permission.
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Material Acknowledgements

Sensitive
Competing information .
Narratives of Law covering Sexual Overview of

Assault presentation

. Federal
Sharing the law, Law Trends
Not my Personal ' ‘

Opinions StateLaw

Compliance

Trends
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The United States
Federal Courts

Supreme Court
United States Supreme Court

Appellate courts
U.S. Courts of Appeals (12 regional

Federal Court Structure & e e A e

N U m berS Federal Circuit)

Trial courts

US. District Courts (94 judicial districts
and the U.S. bankruptcy courts)

U.S. Court of International Trade

U.S. Court of Federal Claims
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Seriesl

Inception —
2011 DCL
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Series1

Supreme Court Precedent

EVOLUTION EXPANSION
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North Haven -> Employees covered
. Bl - siudent Due Process® Expan5|on Franklin -> Money damages available
Evolution —
Gebser -> Teacher harasses student
T Davis -> Student harasses student
What Process is Due? Jackson -> Retaliation Prohibited
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Title IX - 1681

(a) P AGAINST T0N; EXCEPTIONS NoO person in the United States shall, on the
basis of sex, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any education program or activity receiving Federal financial assistance,

except that: (b)Preferential or disparate treatment because of imbalance in participation or receipt of Federal
benefits; statistical evidence of imbalance

Federal Law Trends

600Ga9IRAOFGAZYHE AyadAldiAzyé RSFAYSR

(1)Classes of educational institutions subject to prohibition :
in (Pub. L. 92-318, title IX, § 901, June 23,

contrary religious 1972, 86 Stat. 373; Pub. L. 93-568,
tenets §3(a), Dec. 31,1974, 88 Stat. 1862; Pub. L.
(4)Educational institutions training individuals for military services or 94-482, title IV, § 412(a), Oct. 12, 1976,90

merchant marine Stat. 2234; Pub. L. 96-88, title 111, § 301(a)(1),
) title V, § 507, Oct. 17, 1979, 93 Stat. 677,
?g'gcial ities or sororities: . . 692; Pub. L. 99-514,§ 2, Oct. 22, 1986, 100
»VOHmar Stat. 2095.)

(7)Boy or Girl conferences

) ities at —
6poLyadAldzia2zy 2F KAIKSNI SRdzOl A2y aOK2tFNAKAL) F 6k NRa Ay dao
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Recognized Sex Discrimination COA Circuit Splits

42 U.5.C. 1983 - Deliberate Indifference

Retaliation Due Process &
Equal Protection

Erroneous
Outcome

Deliberate

Indifference )
Plausible Inference

Pre-Assault claim

Selective Inequity in Pre-Assault
Enforcement Athletics Claim

Employees & Title IX
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=

Gebser - Teacher on Student Deliberate Indifference. e |,

Davis — Student on Student Deliberate Indifference Illrxli h

A “We think, moreover, that the response must
amount to deliberate indifference to discrimination.”

A Damages remedy requires: A.n Appropriate person 1) Respondentis a Federal Funding Recipient

has Actual Knowledge & fails to adequately . -

respond. 2) Appropriate Official has
A App. P | ficial wh . h 3) Actual Knowledge of misconduct

pp- Person: an official who at a minimum has 4) Misconductis so Severe, Pervasive, and Objectively Offensive

authority to address the alleged discrimination and N 5 ) o . .

to institute corrective measures on the recipient's 5) That |S can be_ said to deprive the victims of access to the educational opportunities or

behalf benefits provided by the school &,

) 6) Recipient'sresponse to the harassment or lack thereof is clearly unreasonable in light of

A Actual Knowledge: Not constructive knowledge or the known circumstances.

should have known standard. 7) Damages liability is limited to circumstances wherein the recipient exercises substantial

control over both the harasser and the context in which the known harassment occurs. Only
then can the recipient be said to "expose"” its students to harassment or "cause”
them to undergo it "under" the recipient's programs.

The Principal only had knowledge of inappropriate
comments made in class. Fired when discovered
sexual relationship.
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Deliberate Indifference

Supreme Court (Gebser & Davis)

Farmer v. Kansas State Univ.,
918 F.3d 1094 (10th Cir. 2019)

“That is, the deliberate indifference must, at a minimum, "cause [students] to
undergo" harassment or "make them liable or vulnerable'to it” — Davis

Circuit Split (Farmer v. Kollaritsch)
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Student 1 |x Student 2

AParty off campus - Blacked out

ATaken to Fraternity House 'sleep room’ & Raped by another fraternity member.

Farmer = Alcohol // Alleged consensual sex, Male left, another male hiding in A Reported to KSU Women's center, police, IFC
closet then raped her.
ANo disciplinary action taken
A Afraid to be on campus & see attacker: grades fell & lost scholarship,
Reported to police & school CARE center// Not informed about T9 . N "
SREEEERRREE e center// Not informed abou symptoms of PTSD, distanced herself from friends and family.

Fear of running into attacker caused her to: miss class, seclude from friends,
m extracurricular activities, depression, excessive sleep, excessive

dnnkl slitting wrists.
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Court's Analysis

DISpute A Davis: Random House Dictionary definition of "subject" to include, "to
make liable . .. ; lay open; expose.”
AKSU = further actual incidents of sexual harassment required. CT = this

What harm must N
runs counter to purpose of Title IX

plaintiffs allege that KSU's argument = R S —
KSU's deliberate further Sexual VS ey

o] T it vulnerable Is enough ACT = cites to 4 USDCT cases & 11t Cir Williams v. Bd of Regents = specific
them? action taken by survivors that have deprived them educational
opportunities. Further Harassment required, but what is the Further
Harassment?

AAcknowledge that Courts look at Further Harassment
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Holding

APlaintiffs can state a viable Title IX
claim for student-on-student
\ harassment by alleging that the
funding recipient's deliberate
indifference caused them to be
\ “vulnerable to" further harassment
without requiring an allegation of
subsequent actual sexual harassment.

- AReasonable Fear Warning

253

Kollaritsch v. Michigan State Univ. Bd. of
Trustees, 944 F.3d 613 (6th Cir. 2019)
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Dispute

1) Kollaritsch (reported
sexual assault, investigati
no contact order issued, saw
each other on campus 9
times, reported retaliation,
investigated, lawsuit filed)

2) Gross {reported sexual 3) Jane Roe 1 (reported

sexual assault, investigation,
insufficient evidence, male
student withdrew from

expulsion, new investigation
(lawyers) overturned 0G
decision, reinstated, lawsuit
filed)

college, lawsuit filed)

1) Is Further
Actionable
Conduct required?
What is it?

2) Meaning of
Severe, Pervasive,
& Objectively
Offensive.
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¢ = Requires further harassment

e = Must NOT require further harassment

257

wASEs,

Courts Analysis — Walkthrough of Each Davis Element' e
", 5

ADavis = 2 parts

1) Actionable Harassment -> Non-Consensual

= 1) Severe, 2) Pervasive, and 3) Objectively Offensive
2) Deliberate Indifference
= 1) Knowledge, 2) Act, 3) Injury, 4) Causation
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Severe e Pervasive

Systematic 1e_ qQj
/ Multiple incidents of DaVIS Slngle

“simple acts of teasing

More than juvenile o
and name-calling" are not

"It is not enough to
show..that a student has
been teased or called

offensive names."

behavior among students
that is antagonistic, non-
consensual, and crass.

harassment; one incident falls

incident of harassment

is not enough. Short

enough, "even where
these comments target
differences in gender."
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Objectively Offensive . |x Knowledge

A"Knowledge" = Actual Knowledge of an incident of actionable :
sexual harassment

“Behavior that would be offensive to a reasonable person under the ARejects Constructive Knowledge
circumstances” . .
AKnowledge -> Action taken Connection

Constellation of surrounding circumstances, expectations, a
Ages of the harasser and the victim and the number of duals involved

The victim's perceptions are not determinative.
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01 02 03

“Clearly Control over the s icti Deprivation of 1) Inability "to More than Emotional
unreasonable in alleged harassment me victim "access to the concentrate on her harm
requirement

light of the known & authority to take educational studies"
circumstances," remedial action opportunities or
benefits provided by
the school,”

2) Fear of attending
school

3) Suicide note
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Causation

Kollaritsch Deliberate Indifference Holding

A"[Tlhe deliberate indifference must, at a minimum, cause students to
undergo harassment or make them liable or vulnerable to it.”

A"But for" Test

Plaintiff must plead, and ultimately prove:

1) Anincident of actionable sexual harassment,

2) School's actual knowledge of it,

3) Some further incident of actionable sexual harassment,

4) The further actionable harassment (3) would not have happened
APost notice harassment presumption but for the objective unreasonableness (deliberate indifference) of the
ACormier, 29 Yale J.L. & Feminism at 23-24 schools response, )

5) The Title IX injury is attributable to the post-actual-knowledge
further harassment.

APlaintiffs = Vulnerability alone misreading

ACorrect Reading of Davis: Commission or Omission
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Concurrence

ASubject to = Experienced harm

Alf a person can be "subjected to harassment" without experiencing any

harassment as a result of the defendant's conduct, then a person can also be Erro neous Outcome &
"subjected to discrimination” without experiencing any discrimination as well. .
And that surely can't be right. Se | eCt ve E nfO rceme nt

AExclude = Blocked  more likely to not get
ASpending clause legislation — Pennhurst
ADavis = Narrow holding

A Liability Examples
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Yusuf v. Vassar Coll., 35 F.3d 709 (2d Cir. 1994)

[ Relation to Title VI & Title VIl & Equal Protection
Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988)
Burt v. City of New York, 156 F.2d 791 (2d Cir. 1946)
Tit I e IX Snowden v. Hughes, 321 U.S. 1(1944)

AYusuf a Bengali male = student at Vassar
AAttacked by student roommate = drunk white male.

ARoommate's girlfriend retaliated by bringing sexual harassment charges.

e 9 Erroneous “Title X bars mpostionaf Unversty discpine whre ender s
ANotice Deficiencies motivating factor In the decision to dis
AHearing Deficiencies Outcome &
AVusuf Suspended for 1 semester. Selective Erroneous Outcome Innocent and wrongly
AAlleged Violations of 42 USC 1981 & Title IX Enfo rcement found to have committed the offense.

Selective Enforcement Regardless of the
student's guilt or innocence, the severity of the
penalty and/or the decision to initiate the
proceeding was affected by gender.
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|||. Statistical Evidence

A) Statements by members of the

disciplinary tribunal, statements by

pertinent university officials, or patterns Doe V.
of decision-making that also tend to show - .

PrOVing the influence of gender. Miami, 882

'ﬂ‘. Attorney Affidavit

Gender Bias F.3d 579 (6th .

B) The allegation that males invariably Cir. 201 8) “ Eateicgsndenbateiliesbonloking
lose when charged with sexual
harassment at Vassar provides a verifiable
causal connection similar to the use of ‘))) RO VS
statistical evidence in an employment !
case.
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2020 U.S. App. LEXIS 20226

Alntoxication v. incapacitation
A(1) cast some articulable doubt on the accuracy of the
disciplinary proceeding's outcome, and T I IX
A (2) demonstrate a particularized causal connection between the . itle
flawed outcome and sex discrimination. Plausible Inference Standard
A"When the degree of doubt passes from “articulable" to grave,
the merits of the decision itself, as a matter of common sense,
can support an inference of sex bias.”

AExpands Erroneous Outcome pt 2 Considerations

2BNASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gé material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Doe v. Purdue Univ., 928 F.3d 652 (7th Cir. 2019)

[}
[ Due Process & Title IX —

Doe V. * Legally Protected Entitlement?
_ * Contract

53 Faa655
[ Fundamentally Unfair Procedures ]
928 F.3d 652 . Implied Private

H * ("[Flairness can rarely be obtained by Cause of Action ->
(7th Cl I. secret, one-sided determination of facts

20 1 9 decisive of rights.”) Joint Anti-Fascist
) Refugee Comm. v. McGrath, 341 U.S. 123
(1951) (Frankfurter Concurring)
* Failure to examine Jane Roe -> No
Impeachment

Erroneous Outcome Deliberate
& Selective Indifference -> Doe
Enforcement -> v. Miami Univ., 882
Yusuf F.3d 579 (6CA 2018)

Gebser
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7t Circuit Splits from all other circuits

Credited Jane

A“We see no need to superimpose doctrinal tests on the statute. All of Roe w/o ever Refused to
these categories simply describe ways in which a plaintiff might show hearing hear from JD’s
that sex was a motivating factor in a university's decision to discipline a H directly from witnesses
student” Plausible her

ADo the alleged facts, if true, raise a plausible inference that the D ISCrimi nat|o n
university discriminated against John “on the basis of sex"? . .

FI nd in Facebook Post
g = “Alcohol isn’t

the cause of
sexual assault.
Men are”
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Doe v. University of the Sciences, No. 19-2966

(3d Cir. May 29, 2020)

Title IX & Athletics

Archaic Assumption = historical
assumptions about boys' and
girls' physical capabilities

We agree with the Seventh
Circuit and "see no need to
superimpose doctrinal tests on
the [Title 1X statute." Thus, we
adopt the Seventh Circuit's
straightforward pleading
standard

Pleadingsnust support a
plausible inference that a
federally-funded college or
university discriminated
against a person on the basi:
of sex.
J \ J \ J

External Pressure + Sex as H 1 -
T Effective Accommodation = 34

DCL 2011 + No investigation of C.FR.§106.41(c)(1)
Accusers

Equal Treatment = 34 CFR. §
106.41(c)(2)-(10)
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o :

A(1) showing substantial proportionality (the number of women in ARetaliation against a person
intercollegiate athletics proportionate to their enrollment);

b/c they complained of sex
A (2) proving that the institution has a "history and continuing . . . .
practice of program expansion” for the underrepresented sex (in this Tltle IX discrimination is another form
case, women); or Retaliation of intentional sex
A(3) where the university cannot satisfy either of the first two options, discrimination. = Jackson v.
establishing that it nonetheless "fully and effectively o

accommodate[s]" the interests of women Birmingham Bd. Of Educ., 544
Mansourian v. Regents of Univ. of California, 602 F.3d 957 (9th Cir. U.S. 167 (2005)
2010
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McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) ;I“Tl?.
& 0

Establishes a 3 Step Burden Shifting Process:

1. Plaintiff establishes a Prima Facia case of discrimination
"(1) Person engaged in protected conduct; (2) Person was
subjected to an adverse employment action; and (3) the adverse
employment action is causally linked to the protected conduct.”

2. Defendant must articulate a legitimate, non-discriminatory reason
for the adverse action

3. Plaintiff must show by a preponderance of the evidence that the
defendant’s proffered reason is pretextual and that the actual
reason for the adverse employment action is discriminatory."

Title IX & 42 USC § 1983

283 284
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Outline of a 42 U.S.C. § 1983 Case

Goldberg v. Kelly, 397 U.S. 254 (1970);
A1) Deprived of a constitutional right (Liberty / Property)
A2) by a state official acting under the color of law. Regents v. Roth, 408 U.S. 564 (1972);

A 11" Amend - 1) Waived 2) Abrogated by statute 3) Ex Parte Young exception— Prospective
Relief Due Process Goss v. Lopez, 419 U.S. 565 (1975);

A3 Causes of Action

1) Substantive Due Process Violation (bars certain arbitrary gov. actions “regardless of Ca Ses Mathews v. Eldridge, 424 U.S. 319 (1976);
the fairness of the procedures used to to implement them.” Actions that Shock the
Conscience Bishop v. Wood, 426 U.S. 341 (1976);

2) Procedural Due Process Violation (guarantee of a fair procedure)

3) Equal Protection Violation (Equal treatment under the laws) Paul v. Davis, 424 U.S. 693 (1976);

Codd v. Velger, 429 U.S. 624 (1977);

Ingraham v. Wright, 430 U.S. 651 (1977)
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Expanding Recognized Interests

Student Interests in continuing education — Circuit split? (?,flf‘
I

A Liberty . .. guaranteed (by the Fourteenth Amendment), the term has received much
consideration and some of the included things have been definitely stated. Without
doubt, it denotes not merely freedom from bodily restraint but also the right of the o ) )
individual to contract, to engage in any of the common occupations of life, to acquire AAs an initial matter, we note that the Supreme Court never has held that the interestin
useful knowledge, to marry, establish a home and bring up children, to worship God h" ‘fr:n rof iln nh I;\ ivmv ! i : 'f h Df npr men ;II rope rMartEr:Ison M IF?e ;nls
according to the dictates of his own conscience, and generally to enjoy those privileges of the Univ. of Mich, 563 F. Appx 365 (6th Cir. 2014) ! - Reg
long recognized . . . as essential to the orderly pursuit of happiness by free men. Meyer v. ! N | )

Nebraska, 262 U.S. 390 (1923) A "[O]ur own precedent suggests that the opposite is true," although this court has not definitively

! - decided the issue.

A Protected property interests: a property interest in continuing their education and a property
interest in a transcript “unmarred” by the finding of responsibility for sexual misconduct.

AThe Court has also made clear that the Property interests protected by procedural due
process extend well beyond actual ownership of real estate, chattels, or money. By the
same token, the Court has required due process protection for deprivations of liberty ity is not a : of cor
beyond the sort of formal constraints imposed by the criminal process. Board of Regents of William & Mary, 121 F. App'x 515 (4th Cir. 2005) (assuming, without deciding, that a student
v. Roth, 408 U.S. 573 (1972) had “a property interest in continued enrollment” in a master's program “that is protected by the

AFor ‘(w)here a person's good name, reputation, honor, or integrity is at stake because of Due Process Clause").
what the government is doing to him, notice and an opportunity to be heard are
essential. Wisconsin v. Constantineau, 400 U.S. 433 (1971)

A A consensus on this issue does not appear to have emerged among our sister circuits
either. Williams v. Wendler, 530 F.3d 584 (7CA 2008) (holding that a suspension from a public
i ! i itutional property); Butler v. Rector & Bd. of Visitors of Coll.
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ANine students suspended // Disciplinary Reasons

1) the nature of the private inter
ASome students suspended w/o hearing or evidence on (1) the nature of t B PIIREIR MIEEEsE

record indicating they were not bystanders. affected—that s, the s.eriousngss of
Goss v. AOhio Rev. Code Ann. 3313.48 & 3313.64 (1972 & 1973) Mathews v. the charge and potential sanctions,
Lopez 41 9 & 3321.04 (1972). .
d AProperty (state law) Board of Regents v. Roth, 408 U.S. Eld rld e’ 424 (2) the danger of error and the
U.S. 565 564 (1972) US. 319 benefit of additional or alternate
ALiberty interest (reputation) Wisconsin v. Constantineau, procedures, and
(1 975) 400 U.S. 433 (1971) (1 976)

A 10-day suspension requires oral or written notice of the
charges against them, if he denies them, an explanation
of the evidence the authorities have an opportunity to

(3) the public or governmental
burden were additional procedures
present his side of the story. mandated.
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_ 7D Unanswered by the SPCT — Creatures of State Law E

g Goss v. Lopez, 419 U.S. 565 (1975)
(Ohio law created Interest)

Student’s R —— Due Procgss .
Constitutional Cross Examination
Interest Q  Reputationtied o berty neres
A “Assume without deciding”
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Procedural Due Process & Title IX

(Goss, Mathews, Dixon, Univ. of Cinn, Flaim) Recognizes
Student Interest = Property & Reputation

Doe v. Baum,

903 F.3d 575 s E i

(@th Cir 2015

school, 2) Allocation of resourt
that exist to provide educatio

Not a common law trial // Rejects Baum

Procedural Due Process violation & Title IX Erroneous
Outcome=External Pressure, crediting Roe, NoCrosseX

293 294



Plummer

Due Process & Title IX Selective Enforcement

Alnadequate Notice of standards, Unfair investigation, Bias, No direct

PI evidence, No Cross Exam.
—U.m mer\v. A2nd Mathews = “The danger of error and the benefit of additional or
Univ. Of alternate procedures” (video evidence)

HOU ston 860 Za{{?r‘}?/eres?fns A"Additional procedures were not necessary in case without significant

F 3d 767 (Sth factual disputes” (Mathews & Flaim(6CA))

. _ ASelective Enforcement
C' r 20 1 7) School = Strong Interest: educational process, safe LE,
* preserving limited administrative resources.

Process = multiple meaningful opportunities to be heard &
Video evidence of violation.
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Pre-Assault Claim me

o

AKarasek v. Regents of Univ. of California, 956 F.3d 1093 (9th Cir. 2020)

C Lakoski v. James, 66 Asimsimpson v. Univ. of Colorado Boulder, 500 £.3d 1170 (10th Cir. 2007)
a n F 3d 75 1 (SCA 1995) Ma schgol maintained a policy of deliberate indifference to reports of
. sexual misconduct,
E m p I Oyees (2) which created a heightened risk of sexual harassment that was known or
obvious
(3) in a context subject to the school's control, and
S u _e u n d e r . (4) as a result, the plaintiff suffered harassment that was so severe, pervasive,
T I t I e IX? DOe V. M ercy Cath OI 1IC and objectively offensive that it can be said to have deprived the plaintiff of
. M ed Ctr 850 F 3d access to the educational opportunities or benefits provided by the school

545 (3d Cir. 2017)
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wASEs,

Gruver v. Louisiana, 401 F. Supp. 3d 742 (M.D. La. 2019) TIFLE
Sty

District Court Heightened Risk Claim Dispels Davis

Novel Title IX Cases

Purposeful disregard of
Greek male hazing
| complaints = greater risk of
danger for males in

o /. Bayl iv., 3
Pederson v. Louisiana, 213 Doev. Baylor Uniy, 240F

F.3d 858 (Sth Cir. 2000) | 3dzs§f7')w'n' 1ee

fraternities as compared to
females in sororities
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McCluskey v. State of Utah

m SPCT: Delib diff & -
Fed Cir: EO, SE, AA, PI, PA, XExam

\ C) Evolution
\\ .}S i .?'\ ® Federal Law

Trends

Expansion
Complaint filed Equal Protection // Deliberate School’s Omission led to P

Indifference under Title IX Death

9 Civil Rights
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Evolution & Expansion of Title IX Liability e
& I .

Deliberate Erroneous Retaliati
Indifference Outcome ctaiation
Inequity in Pre-Assault 4;;:'5’;:;::553&_ State LaW TrendS {
Athletics Claim o

Equal Protection |

Heightened Risk ->
Student Death
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State Law Causes of Action
State Law Federal Courts & State Law Key Cases State Law Causes of Action
Overview State Courts & Student DISCIplIne

State Laws Dealmg W|th Title IX

Serles Takeaways
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Establishing a Contract

Prove there is a contract
(establish essential terms)

PN «— Establishing
K > Breach of Breach of the the terms
Contract
Offer Acceptance Consideration
Damages
307 3
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A Implied Contract: Student Accepted
A satisfy Academic Standards + Comply with

N eW YO rk Procedures

A Bulletins, Circulars, and Regulations -> Student
Student - New York Handbook

I i A Identify Specific Promises — Examples Doe v.
U nivers Ity niv.,, No. 518CV00496BKSML (N.D.N.Y.

Syracuse Univ.,
June 19, 2020)
Contract 1) The exstence o an areement -
S ectru m V . . . 2) Adequate performance of the A General / Unspecified stmts. = no good
p I rg I n I a contract by Plaintiff “Virtually all of the promised services that Plaintiff
3) Breach of contract by cites, are broad pronouncements of the School's
defendant compliance with existing anti-discrimination laws,

4) Damages promising equitable treatment of all students. As
such, they can not form the basis for a breach of
contract.” Ward v. New York Univ., 99 Civ. 8733
(RCC) (S.D.N.Y. Sept. 28, 2000)
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Breach of : :
Contract - N manesaon e ety shald

reasonably expect the other party to give it.”
Reaso Nna b I e = Schaer v. Brandeis Univ., 432 Mass. 474, 735
Expectations

Virginia Contract Law
Owen v. Liberty Univ.,
No. 6:19-CV-00007,
2020 WL 1856798
(W.D. Va. Apr. 13, 2020)

N.E.2d 373 (2000)

1) Legally enforceable obligation of a defendant
toa plaintiff
2) The def's violation of obligation

i{)ll?é':%r:\rdamagem plaintiff caused by breach of U iversity Co ct Policies
Enforceable Contracts
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Implied Covenant of Good Faith &
Fair Deali
Breach of Contraa air Dealing

Basic Fairness

Faithfulness to an Cooperation

agreed common full benefits
purpose

Broad Discretion - Schaer v Brandeis Univ,, 432 Mass. 474, 735 N.E.2d 373 (2000)
No one size fits all - Doe v Brandeis Univ., 177 F. Supp. 3d 561 (D. Mass. 2016)

refrain / injury
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Defamation

Intentional Infliction of Emotional

Restatement (second) of Torts 558

Distress
A(a) a false and defamatory statement concerning another; A (1) One who by extreme and outrageous conduct intentionally or recklessly causes severe
L . . . emotional distress to another is subject to liability for such emotional distress, and if
A) an unprivileged publication to a third party; bodily harm to the other results from it, for such bodily harm.
. . A (2) Where such conduct is directed at a third person, the actor is subject to liability if he

A(C) fault amountmg at least to neQ"Qence on the part of the intentionally or recklessly causes severe emotional distress

publisher [with respect to the act of publication]; and A (a) to a member of such person'simmediate family who is present at the time, whether or

. i . . . . not such distress results in bodily harm, or

A(d) either actionability of the statement irrespective of special harm A (b) to any other person who is present at the time, if such distress results in bodily harm

or the existence of special harm caused by the publication. Restatement (second) Torts 46(1) (1965)
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Breach of Contract: —

D U ty . Rea‘soaqble Expectation
State Ca uses Of : Fma_:ICieF:ICTZ::;ant of Good Faith &
Breach Action attached to =~ ">

Negligence Title IX -
Causation o

5 —

Damages .
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ARoe 1 -> No Alcohol // No

Doe v. Univ. of Condom = Non-Consensual
Federal Courts & State Law Scis. No.19-  ARoe2-> Alcotol/ Non-
Sacc Consensual
Key Cases 2966, 2020 WL ANotice of Investigati
gation
(2:|7r8§/|8a402(gd Alnvestigator -> Outside Attorney
2020) y e ACredibility Case

AExpulsion -> Appeal -> Lawsuit
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Sciences Policy ) T 5
hearing before a

@ Student Handbook @
M panel
Procedural Protections: D I S p u te
Given info on allegations,
“Do not include all of the ‘ opportunity to review

Promise: Prompt, fair, &

Credibility Case, No

equitable S Ci e n Ces cross exam, no live

“Full-dress” hearing

not required.

n

same protections by the ‘W‘ witness stmts., opportunity

courts.” to defend in front of
investigator, opportunity to
identify witnesses.
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Doe v. Univ. of Scis. — Holding

\’\\ Doe states a plausible claim for Breach of Contract
. Academic (caution) v. Behavior -
Doe v. Univ.

-~ P . -> Suspension: some sort of hearing
Sciences ~
Ct Ana |yS|S _’Iﬁ Single model investigator violates Fairness promised

Fairness = Notice, Participate in live hearing, Cross Exam witnesses
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L
Cruise Ship Party Case V 1) 2012 Disciplinary Proceedings -> BOK: =3 &
RE & BF

Doe v. B

Tru Stees Of Doe V‘ Boston :ﬁ Board’s decision was not impartial
BOS Co” 892 2012 disciplinary proceedings | D|Spute
. i Cnarerion - aso Prime Alternative Culprit Violation

F 3 d 67 « Chairperson -> Associate Dean -> Dean -> Associate

. Dean -> Board

(st Cir 2018) o
' ’7

i Consideration? -> No
& 2)2014Review o giilexchange)
« New Evidence -> No Reconsideration «Ala Contract? Independent Review
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Rossley v. e Univ, 342 F. Supp.

2012 Proceedings ->
Interference with Board

Boston A) Board’s decision was not lowa Law > Unpaid,
C (o) I I eqge impartia | Board of Trustee Breach of Intbe;l::g?be Volunteer
g Contract . position

Ru“ng B) Prime Alternative Culprit

Violation No Written iabli No
Contract, or - i Consideration,

Verbal conditions exchange? No Contract

Cruise Ship Case -> Jury
Verdict Case
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Breach of Contract Cases Takeaways i Title IX Defamation
.

Greenwell v. Univ. of Alabama Bd. of Trustees, No. 7:11-CV-2313-RDP, 2012 WL 3637768 (N.D.
Ala. Aug. 22, 2012)

A Female Employee

AcC ined -> Inequi Pay & Disparate of students
ATitle IX Retaliation claim
A College knowingly made false statements:

A District Attorney
poLIcY ESSENTIALTERMS FAIRNESS? PROMISES? VS. REGULATIONS A Police
->SPECIFICS A Dishonest Act & Thievery

A Doe v. Indiana Wesleyan Univ., No. 1:20-CV-00039-HAB, 2020 WL 2474483 (N.D. Ind. May 12,
2020)-> Student HIV
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ARoussaw v. Mastery Charter High Sch., No. Doe v. Univ. of St. Thomas, 368 F. Supp. 3d 1309 (D. Minn.

CV 19-1458, 2020 WL 2615621 (E.D. Pa. May 2019)
22,2020) - 13 year old 7t Grade girl -> Abbariao (MNSPCT) = Academic Expulsion was
Arbitrary .
. AExtreme & Outrageous Conduct
Tltle |X ”ED 9 (The requirements imposed by the common law on Tltle IX
ASexual Assault on school grounds private universities parallels those imposed by the Due Negligence
AMishandled investigation Process Clause on Public Univ. ) g g
AUndue Delay -> Rollins (MNAppCT) = Non-Academic Expulsion was
Arbitrary

A Suspending Victim, knowing it was — UST owed D o . bec
alleged rape = UST owed Doe a Duty of Reasonable Care

. . Logic used again in Vanegas v. Carleton Coll, No. CV 19-
ANo discipline of Assailant 1878 (MJD/LIB), 2020 WL 2092918 (D. Minn. May 1, 2020)
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California — Writ of Administrative Mandate'?ir;?

CHAPTER 2. Writ of Mandate [[1084.] - [1087.]] | Chapler 2 enscted 1672 )
1084.5. (a) Where the writ s issued for the purpose of INGUIring into the validity of any final administrative order or decision
made as the result of a proceeding In which by law a hearing is required to be given, evidence is required to be taken, and

: discretion In the determination of facts is vested in the Inferior tribunal, corporation, board, or officer, the case shall be heard by

the court sitting without a jury. All or part of the record of the proceedings before the inferior tribunal, corporation, board, or
officer may be filed with the petition, may be filed with respondent’s paints and authorities, or may be ordered to be filed by the
court, Except when otherwise prescribed by statute, the cost of preparing the record shall be borne by the petitioner, Where the

petitioner has proceeded pUrsLaN to Article 6 (commencing with Sectian 68630) of Chapter 2 of Title 8 of the Govermment
Code and the Rules of Court implementing that section and where the transcript is necessary to a proper review of the
administrative proceedings, the cost of preparing the transcript shall be bome by the respondent. Where the party seeking the

State Cou rts &tu d e nt D i sci p I i ne writ has proceeded pursuant to Section 1088.5, the administrative record shall be filed as expeditiously as possible, and may be

filed with the petition, or by the respondent after payment of the costs by the petitioner, where required, or as otherwise
directed by the court. If the expense of preparing all or any part of the record has been borne by the prevailing party, the
expense shall be taxable as costs
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wASEs,

California State Court Discipline Requirements Cnlrxu ‘

ADoe v. Occidental College, 40 Cal. App. 5th 208, 252 A No particular form of college student disciplinary hearing is required under

Cal. Rptr. 3d 646 (2019) California law.
ADoe v. Westmont, 34 Cal. App. 5th 622, 246 Cal. Rptr. A{kfair college sexual misconduct hearing strives to balance three competing
California 3d 369 (2019) interests:
. . A1) the accused student seeks to avoid unfair or mistaken exclusion from the
Tltle IX - ert Aschrager v. Carry, No. B282970, 2019 WL 1745858 educational process,

(Cal. Ct. App. Apr. 18, 2019)
Of Mandamus ADoe v Allee, 30 Cal. App. 5th 1036, 242 Cal. Rptr. 3d
C == s - ApPp. ' - Rptr. A3)the alleged victim, who often lives, works, and studies on a shared
ases 109 (2019) college campus with the accused, wants to safeguard their own well-being.
A“The common law requirements for a fair sexual misconduct
hearing at a private college mirror the due process protections

at public universities; these requirements are flexible and entail
no rigid procedure. ”

A 2) the college tries to provide a safe environment for all of its students,
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Investigation Evidence
5T

- _ . . . AThere is no formal right to discovery in student conduct review
The combination of investigative and adjudicative functions does not, without more, deprive a college student
accused of sexual misconduct of a fair hearing. h eal ri n g S.

AFair hearing requirements do not allow a college’s adjudicatory
body to rely on evidence that has never been revealed to the
accused student when it assesses witness credibility.

Where critical witnesses provide inconsistent accounts of an alleged incident, independent evaluation of witness
credibilityis pivotal to a fair adjudication of a college sexual assault claim.
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Credibility Cases

Credibility cases: Information given to accused

AThe college must provide the accused student with the names of witnesses and the
facts to which each testifies. AAt a minimum, to provide a fair hearing where a sexual misconduct

ACollege student conduct panel deprived student of a fair hearing on sexual case turns on witness credibility, a college must comply with its own

misconduct charge when it failed to provide student with information regarding policies and procedures.

investigation; college's sexual assault policies and procedures required it to turn over ATo provide a fair hearing where a sexual misconduct case turns on
interview notes and permitted student access to all evidence dean discovered or witness credibility, a college’s procedures must provide the accused
developed during his investigation, yet dean omitted some questions and answers student with a hearing before a neutral adjudicatory body.

from reports, dean, who was on panel, had full information available to him, and X . ) .

college staff member took detailed notes that recorded the panel’s questions and AFor a college to provide a fair hearing where a sexual misconduct
witnesses’ responses, but student was only provided less detailed oral summaries. case turns on witness credibility, the accused must be permitted to

respond to the evidence against them.
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Credibility cases: Appearance of witnesses Credibility cases: Cross examination
H
ANot necessary to place the alleged victim and the accused in the same room. AA college student accused of sexual misconduct is not entitled to directly
AThe alleged victim and other critical witnesses must appear before the cross-examine the alleged victim or other witnesses who testify at a sexual
adjudicatory body in some form—in person, by video conference, or by some misconduct hearing.
other means—so the body can observe their demeanor. AWhere a college’s sexual misconduct adjudication decision hinges on
ASome form of witness presence is required to enable a college's adjudicatory witness credibility, the accused must be permitted to pose questions to the
body, when considering a sexual misconduct claim, to determine whether the alleged victim and other witnesses, even if indirectly.

witness is worthy of belief, especially where there is no corroborating physical

evidence to assist the body in resolving conflicting accounts. AThe accused must be able to pose questions to the witnesses in some

manner, either directly or indirectly, such as through the adjudicatory body,
but the body need not ask every question proposed by the accused.
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New York — Article 78 Review

7803. Questions raised. The only questions that may be raised in a

ACritical Witnesses proceeding under this article are:
Doe v Alnformation Provided to John 1. whether the body or officer failed to perform a duty enjoined upen
. it by law; or

Westmont — AOpportunity to Question Witness

Denied a Fair

2. whether the body or officer proceeded, is proceeding or is about te
ARequirements for New Hearing Imposed: proceed without or in excess of jurisdiction; or

) 3. whether a determination was made in violation of lawful procedure,
1) Access to Investigator Notes, 2) Access °

. was affected by an error of law or was arbitrary and capricious or an
Hea rlng to notes from student conduct meeting, 3) abuse of discretion, including sbuse of discretion as to the measure or
Some form of questions asking for mode: of penalty or discipline imposedi or
witnesses (no particular form, material 4, whether a determination made as a result of a hearing held, and at

which evidence was taken, pursuant to direction by law is, on the entire

participation) record, supported by substantial evidence.
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st

State Courts & Student Discipline Takeaways \;Fnlrxu h

New York — Article 78 Case

ADoe v. Columbia Univ,, No. 19 CIV. 5357 (ER), 2020
WL 1528545 (S.D.N.Y. Mar. 31, 2020)

ABoth claim Non-Consensual Sex

AMale claims Incapacitation POl S
Mirror multiple venues

1) Failure to follow own procedures

2) Arbitrary & Capricious
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State Laws/

Regulations

Dealing with i New York
Title IX

Enough is Enough Law (L 2015, Ch76)
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SB 1735 Overall Policy/Enforcement

AHB 1735 - Policy Requirements Sexual Definitions —
. B Misconduct g Student v
Texas ASB 212 - Employee Reporting Policy Employee

ASB 449 - Transcript Notations

ABaylor Universi i
aylor University 2~ I g‘f’s’g‘"h“;dr A > willion-dollar
Proc§ss ! == Penalty
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SB 212 — Mandatory Reporting I Failure to Report / False Report
%

AT A&M Central Uni i
Employee - Administrative exas entral University
Mandatory . olrr» Hine Reporting APolice Chief
Reporting P RECIENENTS

AReport made against a former employee x2

https://www.fox7austin.com/news/killeen-police-arrest-kempner-police-chief-for-
In the course Confidential Coordi - e
and scope of onfidential oordinator-> failure-to-report-title-ix-violations
employment employees President
ploy! 1) Class B misdemeanor
" " 2) If intent to conceal, then Class A misdemeanor
Allinformation -
Reasonably . Governing ->
" concerning the
believes e Board
incident
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DISCIPLINARY PROCESS INELIGIBLE TO REENROLL MANDATORY

CONTINUES AFTER FOR A NON- TRANSCRIPT NOTATION HB 500 - Fairnessin Women'’s HB 509 - Idaho Vital Statistics
GRADUATION OR ACADEMIC/NON- Sports Act Act
WITHDRAW FINANCIAL
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https://www.fox7austin.com/news/killeen-police-arrest-kempner-police-chief-for-failure-to-report-title-ix-violations

Fairness in Women'’s Sports Act

Ascientific Findings
ABiological differences between Males & Females

AKleczek v. Rhode Island Interscholastic League, Inc, 612 A.2d 734 (R.. VitaI ABirth Certificate Rules
1992) e h

ASex Specific Teams Statistics ADefinition of “sex

ABroad Scope Act ACompelling Interest

AAIl Teams: Male, Female, Coed -> Prove Sex
AFemale Teams = No Males
ACreates COA (Student, School, Retaliation)
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X l UNITED STATES DISTRICT COURT ,
FOR THE DISTRICT OF IDAHO
A) Transgender Female
Student at Boise State

. LINDSAY HECOX, ef al.,
Hecox v. Little B) Jane Roe, Female Student et
LAY Plaintiffs, Case No. 1:20-cv-00184-
. at Boise High School ainti . 1:20-cv- -DCN
(1:20-cv-00184- §

DC N) 42 USC 1983 BRADLEY LITTLE, et al., STATEMENT OF INTEREST
Defendants.
Title IX
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m Connecticut
Nor does the Supreme Court’s recent decision in Bostock v. Clayton Cy., Georgia, No.

17-1618, 2020 WL 3146686 (U.S. June 15, 2020), alter the equal-protection analysis here. First,

Soule v. Connecticut Association of Schools, Inc.,(3:20-cv-00201-RNC)

Bostock said nothing about and did not consider anything about the Constitution. See id. at *17 ACIAC Policy

(warning that “[t]he only question before us is whether an employer who fires someone simply A3 Female High school females
for being h l or has di or otherwise discrimil against that A 2 Biological Males -> 15/85
individual *becanse of such individual’s sex™ as that term is used in a particular provision of ATitle IX Athletics Review

AEffective Accommodation
Title VII). Secon ing in the Fai Act discriminat the basis of transgender sta
! » . rothing i amess eson o een s, AEqual Treatment

50 even assuming arguendo that Bostock had any relevance in a constitutional case, it would not

help Plaintiffs.
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State Law Trends

Student and Administration Equality Act

10-day Trigger -> Goss
Oklahoma - v iries St @ Defamation, Negligence
Contract,
SB 1466 i
Procedural Requirements
(attempted)
. Procedural Proscribed Athletics

Credibility Case -> Cross Exam
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Webinar Takeaway

Thank Youl!

N\ N\

Compliance
U.

Modern
Title IX

Multiple
Venues

Assessment to
Follow
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This Module is Designed for:

& NASPA.

Student Affairs Administrators
in Higher Education

TRACK 1 - Title IX Coordinators

Legal Foundations for TRACK 3 - Title IX Investigators

Title IX Investigators Under
the New Regulations

Peter Lake

Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher
Education Law and Policy at Stetson University

College of Law Copyrighted material. May not be
reproduced without permission.
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Why does this modUlSCeIIEIEE ' What is Title IX? What is its mission?

tracks?

AUnder the new Title IX regulations, Title IX coordinators are
permitted to be investigators.
A Itis important Title IX coordinators receive investigator training.

AEnacted by Congress, Title IX seeks to reduce or eliminate
barriers to educational opportunity caused by sex
discrimination in institutions that receive federal funding.

ATitle IX coordinators, as a part of their overall oversight function, This is the mission of Title IX!
must understand the investigative process and how it has AOther federal laws also address sex discrimination. There are
shifted under the new regulations, irrespective of whether they complex interactions with other federal laws, such as the Clery

Act, the Family Educational Rights and Privacy Act (FERPA),
and the Violence Against Women Act (VAWA).

ATitle IX is concerned with institutional response  to
discrimination.

ever serve as the actual investigator.

ATitle IX investigators should have working knowledge of the Title
IX grievance system overall and understand their role within the
system.
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Title IX: FINAL RULE Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance ) . . .
The final regulations obligate recipients to respond promptly and

The final regulations specify how recipients of Federal financial assistance supportively to persons alleged to be victimized by sexual

covered by Title 1X, including elementary and secondary schools as well as

postsecondary institutions, (hereinafter collectively referred to as harassment, resolve allegations of sexual harassment promptly
“recipients” or “schools”), must respond to allegations of sexual and accurately under a predictable, fair grievance process that
harassment consistent with Title 1X8 provides due process protections to alleged victims and alleged

discrimination.  These regulations are intended to effectuate Title IX's
prohibition against sex discrimination by requiring recipients to address
sexual harassment as a form of sex discrimination in education programs
or activities.

perpetrators of sexual harassment, and effectively implement
remedies for victims.

10.emphass added).

19,2020) fnal rle)
30026

femphasis added).
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Title IX: FINAL RULE " Special Issues in Investigation*

The final regulations also clarify and modify Title IX regulatory Abefinitions Under the New Regulations

requirements regarding remedies the Department may impose on AFamiliarity with Specific Campus Policies
recipients for Title IX violations, the intersection between Title IX, AThe Investigation Process Itself
Constitutional protections, and other laws, the designation by each

recipient of a Title IX Coordinator to address sex discrimination including ARelevance and Rape Shield Rules

sexual harassment, the dissemination of a recipient’s non-discrimination AThe Minimum and Maximum Role of the Investigator
policy and contact information for a Title IX Coordinator, the adoption AThe Tie to the Adjudication Process
by recipients of grievance procedures and a grievance process, how a )
. A . ) o ! e i i 2 Note: These concepts will be
recipient may claim a religious exemption, and prohibition of retaliation AWho should serve as an investigator? covered in this module,
for exercise of rights under Title IX. subsequent modules, and in

the live virtual session.
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1 5S8LI NIYSYd RAR y20 LINRBLRA
A ReVI ew Of the the NPRM and declines to do so in these final
N ew Reg u Iat| ons ' regulations. The focus of these regulations remains
prohibited conduct.
Operational considerations will be addressed i s 05 o i

in separate modules. Important to look at campus
policy and other relevant laws.
Seek advice of counsel.

30026
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"Actual Knowledge”

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipient’s Title IX Coordinator or any official of the recipient who has
authority to institute corrective measures on behalf of the recipient, or to any
employee of an elementary and secondary school. Imputation of knowledge based
solely on vicarious liability or constructive notice is insufficient to constitute actual
knowledge. This standard is not met when the only official of the recipient with actual
knowledge is the respondent. The mere ability or obligation to report sexual
harassment or to inform a student about how to report sexual harassment, or having
been trained to do so, does not qualify an individual as one who has authority to
institute corrective measures on behalf of the recipient. "Notice” as used in this
paragraph includes, but is not limited to, a report of sexual harassment to the Title IX
Coordinator as described in § 106.8(a).

§ 106.30(a) Definitions.
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“Complainant”

“Respondent”

Complainant means an individual who is
alleged to be the victim of conduct that could
constitute sexual harassment.

Respondent means an individual who has been
reported to be the perpetrator of conduct that could
constitute sexual harassment.

2KFG Ad abffS3ISRKE 16838 1 ANBLRNIKE
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More on Complainants/Respondents “Consent”

AA person may be a complainant, or a respondent, even where no
formal complaint has been filed and no grievance process is pending.
d. 2t 30030. The Assistant Secretary will not require recipients to adopt a particular

I
AReferences . . . to a complainant, respondent, or other individual with - . :
. . . definition of consent with respect to sexual assault, as referenced in
respect to exercise of rights under Title IX should be understood to this section

include situations in which a parent or guardian has the legal right to
act on behalf of the individual. ¢

Al Tlhe definitions of ocomplainanté
restrict either party to being a student or employee , and, therefore,
the final regulations do apply to allegations that an employee was
sexually harassed by a student. Id. at 30071-72 (internal citations omitted, emphasis added).

This has been a central issue in fairness/consistency.
How does “consent” fit into the new framework for “sexual harassment?”

379 380
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

“Formal Complaint”

“"Consent”—Not Defined in New Regulations "|Tx“ A

AWhat will your campus definition be?

A Affirmative consent? Formal complaint means a document filed by a complainant or signed
Awill distribute across multiple offenses by the Title IX Coordinator alleging sexual harassment against a
AElements respondent and requesting that the recipient investigate the allegation
Aconsent is a voluntary agreement to engage in sexual activity; of sexual harassment. At the time of filing a formal complaint, a
A someone who is incapacitated cannot consent; complainant must be participating in or attempting to participate in
A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or the education program or activity of the recipient with which the formal
because of an intellectual or other disability that prevents the student from having the complaint is filed. A formal complaint may be filed with the Title IX

capacity to give consent)
Apast consent does not imply future consent;
Asilence or an absence of resistance does not imply consent;
Aconsent to engage in sexual activity with one person does not imply consent to
engage in sexual activity with another;
Aconsent can be withdrawn at any time; and
A coercion, force, or threat of either invalidates consent.

Coordinator in person, by mail, or by electronic mail, by using the contact
information required to be listed for the Title IX Coordinator under § 106.8(a),
and by any additional method designated by the recipient.

(emphasis added)
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“Formal Complaint” Cont'd ! “Sexual Harassment” [Three-Prong Test]

Sexual harassment means conduct on the basis of sex that satisfies one or more
of the following:

(1) An employee of the recipient conditioning the provision of an aid,
6SYySTAGET 2NJ AaSNBAOS 2F GKS NBOALMKSYyd 2
sexual conduct;

As used in this paragraph, the phrase “document filed by a complainant”
means a document or electronic submission (such as by electronic mail or
through an online portal provided for this purpose by the recipient) that

contains the complainant’s physical or digital signature, or otherwise indicates (2) Unwelcome conduct determined byeasonable persoro be so

that the complainant is the person filing the formal complaint. Where the Title severe, pervasive, and objectively offensive that it effectively denies a person

IX Coordinator signs a formal complaint, the Title IX Coordinator is not a Slidz t | 00Saa G2 (GKS NBOALASYdQa SRdzOF G

complainant or otherwise a party under this part or under § 106.45, and must . o0 a{SEdz2tf Faaldfiée ra RSTAYSR Ay

comply with the requirements of this part, including § 106.45(b)(1)(iii). PA2t SyOSé Fa RSFAYSR Ay on | &{ &/ & mHH(
on | ®{ ®/ ® MHHPMOLFVOYyOX 2N aaaltlAy3as |

(emphasis added)
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First Amendment and the Second Prong '"x“

[Plrotection of free speech and academic freedom was weakened by the

58I NIYSYdQa dza$ 2F ¢2NRAYy3 G(GKFdG RATT

constitutes actionable sexual harassment under Title IX . . . these final regulations
return to the Davis definition verbatim, while also protecting against even single

“Stalking” (Clery Act Definition)

Stalking. (i) Engaging in a course of conduct directed at a specific person
that would cause a reasonable person to—

(A) Fear for the person’s safety or the safety of others; or
(B) Suffer substantial emotional distress.
(i) For the purposes of this definition—

instances of quid pro quo harassment and Clery/ VAWA offenses, which are not

entitled to First Amendment protection. (A) Course of conduct means two or more acts, including, but not
limited to, acts in which the stalker directly, indirectly, or through third parties,

by any action, method, device, or means, follows, monitors, observes, surveils,

threatens, or communicates to or about a person, or interferes with a person'’s

property.

(B) Reasonable person means a reasonable person under similar
circumstances and with similar identities to the victim.

Id.at 30155 n.680.

(C) Substantial emotional distress means significant mental suffering or
anguish that may, but does not necessarily, require medical or other
professional treatment or counseling. 34 C.FRS 668.46(a)

385 386
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

“Domestic Violence” (Clery Act Definition)

“Dating Violence” (Clery Act Definition) "urx“

Dating violence. Violence committed by a person who is or has been in a =

Domestic violence. (i) A felony or misdemeanor crime of violence social relationship of a romantic or intimate nature with the victim.

committed—
(A) By a current or former spouse or intimate partner of the (i) The existence of such a relationship shall be determined based on the
victin'yr P p reporting party’s statement and with consideration of the length of the

X - - relationship, the type of relationship, and the frequency of interaction
(B) By a person with whom the victim shares a child in common; between the persons involved in the relationship.
(C) By a person who is cohabitating with, or has cohabitated with, the

victim as a spouse or intimate partner;

(D) By a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the jurisdiction in which the crime of
violence occurred, or

(E) By any other person against an adult or youth victim who is
protected from that person’s acts under the domestic or family violence laws
of the jurisdiction in which the crime of violence occurred.

34 CFRE 668.46(a) 34 CFR668.46(a)

(i) For the purposes of this definition—

(A) Dating violence includes, but is not limited to, sexual or physical
abuse or the threat of such abuse.

(B) Dating violence does not include acts covered under the definition
of domestic violence.
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"Supportive Measures”

Supportive measures means non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed. Such measures
are designed to restore or preserve equal access to the recipient’s education
program or activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipient’s
educational environment, or deter sexual harassment.

Remember state law and policy
specific considerations!
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"Supportive Measures” Contd

Supportive measures may include counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and
monitoring of certain areas of the campus, and other similar measures. The
recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such
confidentiality would not impair the ability of the recipient to provide the
supportive measures. The Title IX Coordinator is responsible for coordinating
the effective implementation of supportive measures.

§ 106.44 Recipient’s response
to sexual harassment.
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anse

§106.44(a) General response to sexual harassment. ‘e §106.44(a) Cont'd
& I
A recipient with actual knowledge of sexual harassment in an education A recipient’s response must treat complainants and respondents
program or activity of the recipient against a person in the United equitably by offering supportive measures as defined in § 106.30 to a

States, must respond promptly in a manner that is not deliberately
indifferent. A recipient is deliberately indifferent only if its response to
sexual harassment is clearly unreasonable in light of the known
circumstances. For the purposes of this section, §§ 106.30, and 106.45,

complainant, and by following a grievance process that complies with §
106.45 before the imposition of any disciplinary sanctions or other
actions that are not supportive measures as defined in § 106.30, against

66education program or activitysd i a respopdent. Thg Title IX Coorqinqtgr must prompt[y contact the
circumstances over which the recipient exercised substantial complainant to discuss the availability of supportive measures as defined
control over both the respondent and the context in which the in § 706.30, consider the complainant’s wishes with respect to supportive
sexual harassment occurs, and also includes any building owned measures, inform the complainant of the availability of supportive

or controlled by a student organization that is officially recognized measures with or without the filing of a formal complaint, and explain to
by a postsecondary institution. the complainant the process for filing a formal complaint.

(emphasis added)
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st
§106.44(a) Cont'd §106.44(b) Response to a formal complaint.;?.&{
The Department may not deem a recipient to have satisfied the : (1) In response to a formal complaint, a recipient must follow a =
recipient’s duty to not be deliberately indifferent under this part grievance process that complies with § 106.45. With or without a
based on the recipient’s restriction of rights protected under the U.S. formal complaint, a recipient must comply with § 106.44(a).
Constitution, including the First Amendment, Fifth Amendment, (2) The Assistant Secretary will not deem a recipient’s determination
and Fourteenth Amendment. regarding responsibility to be evidence of deliberate indifference by

the recipient, or otherwise evidence of discrimination under title IX
by the recipient, solely because the Assistant Secretary would have
reached a different determination based on an independent
weighing of the evidence.
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§106.44(c) Emergency removal. \ §106.44(d) Administrative leave.

Nothing in this part precludes a recipient from removing a respondent s Nothing in this subpart precludes a recipient from placing a non- .

from the reciplent’s education program or activity on an emergency student employee respondent on administrative leave during the
basis, provided that the recipient undertakes an individualized safety

and risk analysis, determines that an immediate threat to the physical p end,e_nCy of a grievance process that cgmp lies M,”th §106.45. Th}s
health or safety of any student or other individual arising from the provision may not be construed to modify any rights under Section
allegations of sexual harassment justifies removal, and provides the 504 of the Rehabilitation Act of 1973 or the Americans with
respondent with notice and an opportunity to challenge the decision Disabilities Act.
immediately following the removal. This provision may not be construed
to modify any rights under the Individuals with Disabilities Education
Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with
Disabilities Act.
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§ 106.45(a) Discrimination on the basis of sen&;

§ 1 0645 GI' [evance pr ocessS A recipient’s treatment of a complainant or a respondent in

H response to a formal complaint of sexual harassment may
f or f Orma[ Comp lalnts Of constitute discrimination on the basis of sex under title IX.
sexual harassment.
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§ 106.45(b) Grievance process. L § 106.45(b)(1)(i)

(1) Basic requirements for grievance process. A recipient’s grievance process
. . must—
For the purpose of addressing formal complaints of sexual ) . . . ’
R ) (i) Treat complainants and respondents equitably by providing remedies to a
harassment, a recipient’s grievance process must comply with the complainant where a determination of responsibility for sexual harassment

requirements of this section. Any provisions, rules, or practices has been made against the respondent, and by following a grievance process
that complies with this section before the imposition of any disciplinary

other than ﬂ-"ose required by this sectlfm that a recipien t‘adop ts as sanctions or other actions that are not supportive measures as defined in §
part of its grievance process for handling formal complaints of 106.30, against a respondent. Remedies must be designed to restore or

3 ; preserve equal access to the recipient’s education program or activity. Such
sexua ha_rassment as defined in § 106.30, must apply equatly to remedies may include the same individualized services described in § 106.30
both parties. as "supportive measures"; however, remedies need not be non-disciplinary or

non-punitive and need not avoid burdening the respondent;
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§ 106.45(b)(1)(ii)

§

106.45(b)(1)(iii)

(i) Require an objective evaluation of all relevant evidence i

including both inculpatory and exculpatory evidence  fi and
provide that credibility determinations may not be based on a
personds status as a

(emphasis added)

403

§ 106.45(b)(1)(iii) Cont'd

compl ai nant

(iii) Require that any individual designated by a recipient as a
Title IX Coordinator, investigator, decisionmaker, or any
person designated by a recipient to facilitate an informal
resolution process, not have a conflict of interest or bias for or
against complainants or respondents generally or an
individual complainant or respondent.

(emphasis added)
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§ 106.45 (b)(1)(iii) Contd

A recipient must ensure that Title IX Coordinators, investigators , decision -

makers, and any person who facilitates an informal resolution process, receive

training on

Athe definition of sexual harassmentin _§ 106.30

At he

Ahow to conduct an investigation and grievance process including hearings,
appeals, and informal resolution processes, as applicable, and

Ahow to serve impartially. including by avoiding prejudgment of the facts at
issue, conflicts of interest, and bias. . . .

scope of the recipientéds

(bullets added, emphasis added)

education

A recipient must ensure that decision-makers receive training on any technology to
be used at a live hearing and on issues of relevance of questions and evidence,
including when questions and evidence about the complai s sexual predi:

or prior sexual behavior are not relevant, as set forth in paragraph (b)(6) of this
section.

A recipient also must ensure that investigators receive training on issues of
relevance to create an investigative report that fairly summarizes relevant
evidence, as set forth in paragraph (b)(5)(vii) of this section.

Any materials used to train Title IX Coordinators, investigators, decision
makers, and any person who facilitates an informal resolution process, must
not rely on sex stereotypes and must promote impartial investigations and
adjudications of formal cc ints of sexual it

(emphasis added)
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§ 106.45(b)(1)(iv)

]

106.45(b)(1)(v)

(iv) Include a presumption that the respondent is not
responsible for the alleged conduct until a determination
regarding responsibility is made at the conclusion of the
grievance process;

(emphasis added)

407

408

(v) Include reasonably prompt time frames for conclusion of the
grievance process, including reasonably prompt time frames for filing
and resolving appeals and informal resolution processes if the recipient
offers informal resolution processes, and a process that allows for the
temporary delay of the grievance process or the limited extension of
time frames for good cause with written notice to the complainant
and the respondent of the delay or extension and the reasons for
the action. Good cause may include considerations such as the
absence of a party, a partyds
enforcement activity; or the need for language assistance or
accommodation of disabilities;

advi ¢

(emphasis added)



§ 106.45(b)(1)(vi) L o § 106.45(b)(1)(vii)

(vi) Describe the range of possible disciplinary sanctions and (vii) State whether the standard of evidence to be used to determine
remedies or list the possible disciplinary sanctions and remedies responsibility is the preponderance of the evidence standard or the
that the recipient may implement following any determination of clear and convincing evidence standard, apply the same standard
responsibility; of evidence for formal complaints against students as for formal

complaints against employees, including faculty, and apply the
same standard of evidence to all formal complaints of sexual
harassment;
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§ 106.45(b)(1)(viii) i § 106.45(b)(1)(ix)
%
(viii) Include the procedures and permissible bases for the (ix) Describe the range of supportive measures available to
complainant and respondent to appeal; complainants and respondents; and
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§ 106.45(b)(1)(x) i § 106.45(b)(2)(i)
8
(X) Not require, allow, rely upon, or otherwise use questions (2) Notice of allegations—
or evidence that constitute, or se.ek discllc.)sure of, information (i) Upon receipt of a formal complaint, a recipient must provide the
protected under a legally recognized privilege, unless the following written notice to the parties who are known:

person holding such privilege has waived the privilege.

(emphasis added)
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§ 106.45(b)(2)(i)(A)

§ 106.45(b)(2)(i)(B)

(A) Notice of the recipient’s grievance process that complies with
this section, including any informal resolution process.

415

416

(B) Notice of the alle ions of sexual h p ially constituting sexual
harassment as defined in § 106.30, including sufficient details known at the time and
with sufficient time to prepare a response before any initial interview. Sufficient
details include the identities of the parties involved in the incident, if known, the
conduct allegedly constituting sexual harassment under § 106.30, and the date and
location of the alleged incident, if known. The written notice must include a statement
that the re dent is pi d not responsible for the alleged conduct and that a

i garding responsibility is made at the conclusion of the grievance
process. The written notice must inform the parties that they may have an advisor of
their choice, who may be, but is not required to be, an attorney, under paragraph
(b)(5)(iv) of this section, and may inspect and review evidence under paragraph
(b)(5)(vi) of this section. The written notice must inform the parties of any provision in
the recipient’s code of conduct that prohibits k ingly making false or
knowingly submitting false information during the grievance process.

on 1
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§ 106.45(b)(2)(ii)

§ 106.45(b)(3)(i)

(ii) If, in the course of an investigation, the recipient decides
to investigate allegations about the complainant or
respondent that are not included in the notice provided
pursuant to paragraph (b)(2)(i)(B) of this section, the
recipient must provide notice of the additional allegations to
the parties whose identities are known.

(emphasis added)

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal

complaint. If the conduct alleged in the formal complaint would

not constitute sexual harassment as defined in ~ § 106.30 even if
proved, did not occur in the recipi
activity, or did not occur against a person in the United States,

then the recipient must dismiss the formal complaint with regard

to that conduct for purposes of sexual harassment under title IX or

this part; such a dismissal does not preclude action under another
provision of the recipientds code ¢

(emphasis added)
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§ 106.45(b)(3)(ii)

(ii) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.

(emphasis added)

419

§ 106.45(b)(3)(iii)

420

wASEs,

T
g I

(iii) Upon a dismissal required or permitted pursuant to paragraph :
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
written notice of the dismissal and reason(s) therefor
simultaneously to the parties.



§ 106.45(b)(4)

§ 106.45(b)(5)

(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a
recipient must fi

(4) Consolidation of formal complaints. A recipient may

consolidate formal complaints as to allegations of sexual
harassment against more than one respondent, or by more

than one complainant against one or more respondents, or by

one party against the other party, where the allegations of

sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than
one complainant or more than one respondent, references in
this section to the singular 0606p
66respondentd8d include the plura

(emphasis added) (emphasis added)
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§ 106.45(b)(5)(i)

(i) Ensure that the burden of proof and the burden of gathering

evidence sufficient to reach a determination regarding

responsibility rest on the recipient and not on the parties provided

that the recipient cannot access, consider, disclose, or otherwise

use a partyds records that are mad:ée

§ 106.45(b)(5)(ii)

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
inculpatory and exculpatory evidence;

psychiatrist, psychologist, or other recognized professional or
paraprofessional acting in the prof
capacity, or assisting in that capacity, and which are made and

maintained in connection with the provision of treatment to the

party, unless the recipient obtain:
consent to do so for a grievance process under this section (if a

party is not an O0b6eligible student,
the recipient must obtain the voluntary, written consent of a

666parent , 606 as defined in 34emiailadRey 9 (emphasis added)
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§ 106.45(b)(5)(iii)

§ 106.45(b)(5)(iv)

(iv) Provide the parties with the same opportunities to have
others present during any grievance proceeding, including the
opportunity to be accompanied to any related meeting or
proceeding by the advisor of their choice, who may be, but is
not required to be, an attorney, and not limit the choice or
presence of advisor for either the complainant or respondent
in any meeting or grievance proceeding; however, the
recipient may establish restrictions regarding the extent to
which the advisor may participate in the proceedings, as long
as the restrictions apply equally to both parties;

(iii) Not restrict the ability of either party to discuss the
allegations under investigation or to gather and present
relevant evidence;

(emphasis added)
(emphasis added)
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]

427

106.45(b)(5)(v)

(v) Provide, to a party whose participation is invited or
expected, written notice of the date, time, location,
participants, and purpose of all hearings, investigative
interviews, or other meetings, with sufficient time for the
party to prepare to participate;

(emphasis added)

§

428

106.45(b)(5) (vi)

(vi) Provide both parties an equal opportunity to inspect and
review any evidence obtained as part of the investigation that
is directly related to the allegations raised in a formal
complaint, including the evidence upon which the recipient
does not intend to rely in reaching a determination regarding
responsibility and inculpatory or exculpatory evidence
whether obtained from a party or other source, so that each
party can meaningfully respond to the evidence prior to
conclusion of the investigation.

(emphasis added)
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§

106.45(b)(5)(vi) Cont'd

Prior to completion of the investigative report, the recipient
must send to each party and t
evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least 10
days to submit a written response, which the investigator will
consider prior to completion of the investigative report. The
recipient must make all such
inspection and review available at any hearing to give each
party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross -examination; and

(emphasis added)

]

106.45(b)(5)(vii)

(vii) Create an investigative report that fairly summarizes
relevant evidence and, at least 10 days prior to a hearing _ (if a
hearing is required under this section or otherwise provided)

or other time of determination regarding responsibility, send

to each party and the partyéos
report in an electronic format or a hard copy, for their review

and written response.

ad

(emphasis added)
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§ 106.45(b)(6)(i)

431

(6) Hearings.

(i) For postsecondary institutions, the recipient’s grievance process
must provide for a live hearing. At the live hearing, the
decisionmaker(s) must permit each party’s advisor to ask the other
party and any witnesses all relevant questions and follow-up
questions, including those challenging credibility. Such cross-
examination at the live hearing must be conducted directly, orally,
and in real time by the party’s advisor of choice and never by a
party personally, notwithstanding the discretion of the recipient
under paragraph (b)(5)(iv) of this section to otherwise restrict the
extent to which advisors may participate in the proceedings.

432

6.45(b)(6)(i) Cont'd

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decision-maker(s) and parties to simultaneously
see and hear the party or the witness answering questions. Only relevant
cross-examination and other questions may be asked of a party or
witness. Before a complainant, respondent, or witness answers a cross-
examination or other question, the decision-maker(s) must first
determine whether the question is relevant and explain any decision to
exclude a question as not relevant. If a party does not have an advisor
present at the live hearing, the recipient must provide without fee or
charge to that party, an advisor of the recipient’s choice, who may be,
but is not required to be, an attorney, to conduct cross-examination on
behalf of that party.




§ 106.45(b)(6)(i) Cont'd : § 106.45(b)(6)(i) Contd

Questions and evidence about the complainant's sexual predisposition Live hearings pursuant to this paragraph may be conducted with ©

prior sexual behavior are not relevant, unless such questions and . . . . .
evidence about the complainant’s prior sexual behavior are offered to all parties physically present in the same geographic location or, at

prove that someone other than the respondent committed the conduct the recipient’ discretion, any or all parties, witnesses, and other
alleged by the complainant, or if the questions and evidence concern participants may appear at the live hearing virtually, with

specific incidents of the complainant’s prior sexual behavior with respect technology enabling participants simultaneously to see and hear
to the respondent and are offered to prove consent. If a party or witness 9 9P P Y

does not submit to cross-examination at the live hearing, the decision- each other. Recipients must create an audio or audiovisual
maker(s) must not rely on any statement of that party or witness in recording, or transcript, of any live hearing and make it available to
reaching a determination regarding responsibility; provided, however, the parties for inspection and review.

that the decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a party’s or
witness’s absence from the live hearing or refusal to answer cross-
examination or other questions.
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§ 106.45(b)(7)(i) e § 106.45(b)(7)(ii)(A)
(7) Determination regarding responsibility. > (i) The written determination must include—
(i) The decision-maker(s), who cannot be the same person(s) as the (A) Identification of the allegations potentially constituting sexual
Title IX Coordinator or the investigator(s), must issue a written harassment as defined in § 106.30;

determination regarding responsibility. To reach this determination,
the recipient must apply the standard of evidence described in
paragraph (b)(T)(vii) of this section.
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§ 106.45(b)(7)(ii)(B) L m § 106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt of (C) Findings of fact supporting the determination;
the formal complaint through the determination, including any

notifications to the parties, interviews with parties and witnesses,

site visits, methods used to gather other evidence, and hearings

held;
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§ 106.45(b)(7)(ii)(D) \ § 106.45(b)(7)(ii)(E)

(D) Conclusions regarding the application of the recipient’s code o = (E) A statement of, and rationale for, the result as to each

conduct to the facts; allegation, including a determination regarding responsibility, any
disciplinary sanctions the recipient imposes on the respondent, and
whether remedies designed to restore or preserve equal access to
the recipient’s education program or activity will be provided by the
recipient to the complainant; and
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§ 106.45(b)(7)(ii)(F) i § 106.45(b)(7)(iii)
% :
(F) The recipient’s procedures and permissible bases for the (iii) The recipient must provide the written determination to the
complainant and respondent to appeal. parties simultaneously. The determination regarding responsibility

becomes final either on the date that the recipient provides the
parties with the written determination of the result of the appeal, if
an appeal is filed, or if an appeal is not filed, the date on which an
appeal would no longer be considered timely.
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§ 106.45(b)(7)(iv) L § 106.45(b)(8)(i)

(iv) The Title IX Coordinator is responsible for effective (8) Appeals.

implementation of any remedies. (i) A recipient must offer both parties an appeal from a

determination regarding responsibility, and from a recipient’s
dismissal of a formal complaint or any allegations therein, on the
following bases:
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§ 106.45(b)(8)(i)(A-C)

§ 106.45(b)(8)(ii)

(A) Procedural irregularity that affected the outcome of the matter; g

(B) New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.

445
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(i) A recipient may offer an appeal equally to both parties on
additional bases.
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§ 106.45(b)(8)(iii)(A-F)

(iii) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and implement
appeal procedures equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as

the decision-maker(s) that reached the determination regarding responsibility

or dismissal, the investigator(s), or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the

standards set forth in paragraph (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written

statement in support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the

rationale for the result; and

(F) Provide the written decision simultaneously to both parties.

§ 106.45(b)(9)

(9) Informal resolution. A recipient may not require as a condition of
enrollment or continuing enrollment, or employment or continuing
employment, or enjoyment of any other right, waiver of the right to an
investigation and adjudication of formal complaints of sexual
harassment consistent with this section. Similarly, a recipient may not
require the parties to participate in an informal resolution process under
this section and may not offer an informal resolution process unless a
formal complaint is filed. However, at any time prior to reaching a
determination regarding responsibility the recipient may facilitate an
informal resolution process, such as mediation, that does not involve a
full investigation and adjudication, provided that the recipient—
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§ 106.45(b)(9)(i)

6.45(b)(9)(ii-iii

(i) Provides to the parties a written notice disclosing: The
allegations, the requirements of the informal resolution process
including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same
allegations, provided, however, that at any time prior to agreeing to
a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to
the formal complaint, and any consequences resulting from
participating in the informal resolution process, including the
records that will be maintained or could be shared;

449
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(i) Obtains the parties’ voluntary, written consent to the informal
resolution process; and

(iii) Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a student.



§ 106.45(b)(10)(i)(A)

§ 106.45(b)(10)(i)(B-D)

(B) Any appeal and the result therefrom;

(10) Recordkeeping.

(i) A recipient must maintain for a period of seven years records (C) Any informal resolution and the result therefrom; and

of— (D) All materials used to train Title IX Coordinators,
(A) Each sexual harassment investigation  including any investigators, decisionmakers, and any person who facilitates
determination regarding responsibility and any audio or an informal resolution process. A recipient must make these
audiovisual recording or transcript required under training materials publicly available on its website, or if the
paragraph (b)(6)(i) of this section, any disciplinary sanctions recipient does not maintain a website the recipient must
imposed on the respondent, and any remedies provided to make these materials available upon request for inspection
the complainant designed to restore or preserve equal by members of the public.

access to the recipient’s education program or activity; S
(emphasis added) phasi
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§ 106.45(b)(10)(ii)

(ii) For each response required under § 106.44, a recipient must create,
and maintain for a period of seven years, records of any actions,
including any supportive measures, taken in response to a report or
formal complaint of sexual harassment. In each instance, the recipient
must document the basis for its conclusion that its response was not
deliberately indifferent, and document that it has taken measures
designed to restore or preserve equal access to the recipient’s education
program or activity. If a recipient does not provide a complainant with
supportive measures, then the recipient must document the reasons why
such a response was not clearly unreasonable in light of the known
circumstances. The documentation of certain bases or measures does not
limit the recipient in the future from providing additional explanations
or detailing additional measures taken.

§ 106.71 Retaliation.
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§ 106.71(a)

(a) Retaliation prohibited. No recipient or other person may intimidate,

threaten, coerce, or discriminate against any individual for the purpose
of interfering with any right or privilege secured by title IX or this part, or
because the individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing under this part. Intimidation,
threats, coercion, or discrimination, including charges against an
individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or
circumstances as a report or complaint of sex discrimination, or a report
or formal complaint of sexual harassment, for the purpose of interfering
with any right or privilege secured by title IX or this part, constitutes
retaliation.

455

]
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106.71(a) Cont'd

The recipient must keep confidential the identity of any individual
who has made a report or complaint of sex discrimination,

including any individual who has made a report or filed a formal
complaint of sexual harassment, any complainant, any individual who
has been reported to be the perpetrator of sex discrimination, any
respondent, and any witness, except as may be permitted by the
FERPA statute, 20 U.S.C. 1232¢, or FERPA regulations, 34 CFR part
99, or as required by law, or to carry out the purposes of 34 CFR
part 106, including the conduct of any investigation, hearing, or
judicial proceeding arising thereunder. ~ Complaints alleging
retaliation may be filed according to the grievance procedures for sex
discrimination required to be adopted under § 106.8(c).

(emphasis added)



§ 106.71(b)(1)

(b) Specific circumstances.

§106.71(b)(2)

(2) Charging an individual with a code of conduct violation for

(1) The exercise of rights protected under the First Amendment making a materially false statement in bad faith in the course of a
does not constitute retaliation prohibited under paragraph () of grievance proceeding under this part does not constitute retaliation
this section. prohibited under paragraph (a) of this section, provided, however,
that a determination regarding responsibility, alone, is not
sufficient to conclude that any party made a materially false
statement in bad faith.
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Concurrent Law Enforcement Activity

Section 106.45(b)(1)(v) provides that the recipient’s designated reasonably
prompt time frame for completion of a grievance process is subject to
temporary delay or limited extension for good cause, which may include
concurrent law enforcement activity . Section 106.45(b)(6)(i) provides that the
decision -maker cannot draw any inference about the responsibility or non
responsibility of the respondent sol el
or answer Ccross-examination questions at a hearing; this provision applies

to situations where, for example, a respondent is concurrently facing

criminal charges and chooses not to appear or answer questions to avoid
self-incrimination  that could be used against the respondent in the criminal
proceeding.

Law Enforcement Activity/
Criminal Proceedings

Id. at 30099 n.466 (emphasis added).
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Law Enforcement Cannot Be Used to Skirt

Concurrent Law Enforcement Activity Cont'd Title IX Process

Further, subject to the requirements in ~ § 106.45 such as that evidence sent
to the parties for inspection and review must be directly related to the
allegations under investigation, and that a grievance process must provide
for objective evaluation of all relevant evidence, inculpatory and

exculpatory, nothing in the final regulations precludes a recipient from

using evidence obtained from law enforcementina  § 106.45 grievance
process. § 106.45(b)(5)(vi) (specifying that the evidence directly related to
the allegations may have been gathered
other sourcedé6 which could include evid
law enforcement) (emphasis added); § 106.45(b)(1)(ii).

Id. at 30099 n.466 (emphasis added).

461

[A] recipient cannot discharge its legal obligation to provide education
programs or activities free from sex discrimination by referring Title IX
sexual harassment allegations to law enforcement  (or requiring or
advising complainants to do so), because the purpose of law enforcement
differs from the purpose of a recipient offering education programs or
activities free from sex discrimination. Whether or not particular allegations of
Title IX sexual harassment also meet definitions of criminal offenses, the
recipient’s obligation is to respond supportively to the complainant and
provide remedies where appropriate, to ensure that sex discrimination does
not deny any person equal access to educational opportunities. Nothing in the
final regulations prohibits or discourages a complainant from pursuing
criminal charges in addition to a § 106.45 grievance process.

Id. at 30099 (internal citation omitted, emphasis added).
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Police Investigations

The 2001 Guidance takes a similar position: “In some instances, a
complainant may allege harassing conduct that constitutes both
sex discrimination and possible criminal conduct. Police
investigations or reports may be useful in terms of fact gathering.
However, because legal standards for criminal investigations are
different, police investigations or reports may not be determinative
of whether harassment occurred under Title IX and do not relieve
the school of its duty to respond promptly and effectively.”

Confidentiality

Id. at 30099 n. 467.
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Confidentiality and FERPA Protections ¢ nlrxu

Section 106.71(a) requires recipients to keep confidential the identity of any individual
who has made a report or int of sex discriminati

including any indivi
who has made a report or filed a formal complaint of sexual harassment, any . I f
complainant, any individual who has been reported to be the perpetrator of sex S peC | a I SS U eS 0 r
discrimination, any respondent, and any witness  (unless permitted by FERPA, or required H H
under law, or as necessary to conduct proceedings under Title IX), and § 106.71(b) states that I nve Stl g atl O n S

exercise of rights protected by the First Amendment is not retaliation. Section 106.30 defining
“supportive measures” instructs recipients to keep confidential the provision of supportive
measures except as necessary to provide the supportive measures . These provisions are
intended to protect the c iality of c i p , and witnesses during a

Title IX process, subject to the recipient’s ability to meet its Title IX obligations consistent with
constitutional protections.

[Separate module addresses FERPA, recordkeeping and 1d. at 30071 (emphasis added).
confidentiality.]
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Who Should Serve as an Investigator? nlrxu

Job Description

AAttorneys? ARequired Competencies
AOutside Investigator? .

) AReporting Structure
ACampus Safety/Security?
Astudent Conduct Officers? AFull Time vs. Part Time
ATitle IX Coordinator/Deputy Title IX Coordinator? ATime Requirements

AHuman Resources? APotential Conflicts of Interest

ASoft skills

ACo-investigators?
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Requirements L Requirements (cont'd)

ANo conflict of interest or bias; undue institutional interference.

AComfortable with subject matter
ANo sexual stereotypes

AAble to apply policies and think critically

ADetail oriented AComfortable with conflict

AAbility to write a quality investigative report AAbility to build rapport
ADocumentation is everything ACollaborative

AOrganized AAbility to remain objective and neutral

AAnalytical skills

ATime to devote to investigation

AlListening skills

AUnderstand basics of Title IX evidence rules
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“Adversarial in Nature” " The Investigation Process Itself
In the context of sexual harassment that process is often = APlanning
inescapably adversarial in nature where contested allegations of Alnterviewing
serious misconduct carry high stakes for all participants. AReport Writing
1d.at30097. ATie to the hearing process
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The Minimum and Maximum Role of the Title IX Investigator The Minimum and Maximum Role of the Investigator Cont'd

ACampuses are no longer permitted to have a “single” or “pure”

. N . AGather all relevant information regarding an allegation of sexual harassment.
investigator model under Title IX.

Alnterview all relevant parties

AA separate decision-maker (or panel of decision-makers) must make ACollect and organize relevant evidence
a final determination of responsibility. ACredibility Assessments?
AThis will be a shift in the function of the investigator on some campuses. AWeighing Evidence?
AWhat, then, is the scope of the investigative report? Awrite a detailed investigative report
APurpose? Tone? Format? A[Separate module on writing an investigative report.]

. . . . . . AMake recommendations for interim measures or accommodations?
AWill the investigator become a witness in the hearing or play other

roles? AFindings of ResponsibilityA Remember: There must be a separate decision-

maker.
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Sample Policy Elements

Sample Policy Elements Continued

Alntroduction = AConfidentiality of information generally
ARequests for confidentiality
AOpportunity to provide/access to information

AScope
ASupport services, supportive measures, and how to

access AProhibition against retaliation

ATitle IX Coordinator’s contact information (and ASanction and remedies, and how they will be determined
deputy coordinators) and how to report AFormal complaints

AMandated reporters AGrievance process

ADefinitions of key terms, such as sexual AEvidentiary standard
harassment and consent ANotification of outcome

ATimeframes, both for reporting and for resolution AAppeal process
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Scope/Off-Campus Jurisdiction

N N oo o __'“""-P‘
“Involvement in an education program or activity!": i .
X 3

While such situations may be fact specific, recipients must consider whether,

for example, a sexual harassment incident between two students that occurs in
an off-campus apartment (i.e., not a dorm room provided by the recipient) is a
situation over which the recipient exercised substantial control; if so, the
recipient must respond to notice of sexual harassment that occurred there.

Id. at 30093.

... [A] complainant must be participating in or attempting to participate in the

education program or activity of the recipient with which the formal complaint is filed

as provided in the revised def§106.30tthisprovismd of or
tethers a recipientds obligation to investiga
complainantdés involvement (or desire to be in
program or activity ~ so that recipients are not required to investigate and adjudicate

allegations where the complainant no longer has any involvement with the recipient

while recognizing that complainants may be affiliated with a recipient over the course

of many years and sometimes complainants choose not to pursue remedial action in
the immediate aftermath of a sexual harassment incident. . . .

Id. at 30086-87 (emphasis added).
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Educational Program or Activity

§106.44(a) General response to sexual harassment. §106.8(d) Application G

... For the purposes of this section, §§ 106.30, and 106.45,
66education program or activity?®o
circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the

sexual harassment occurs, and also includes any building

owned or controlled by a student organization that is

officially recognized by a postsecondary institution.

The requirements of paragraph (c) of this section apply only to sex :
discrimination occurring against a person in the United States.

(emphasis added)
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Relevance

Relevance Cont'd

The final regulations do not define relevance, and the
ordinary meaning of the word should be understood
and applied.

1d.at 30247 n. 1018.

481
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The new Title IX regulations specifically . . .

... require investigators and decision-makers to be trained on
issues of relevance, including how to apply the rape shield
provisions (which deem questions and evidence about a
complainant’s prior sexual history to be irrelevant with two limited
exceptions).

Id. at 30125 (emphasis added).

[Also covered in a separate module.]
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Prior Sexual History/Sexual Predisposition - "fx“

Section 106.45(b)(6)(i)-(ii) protects complainants (but not

respondents) from questions or evidence about the

compl ainantds prior sexual behav
mirroring rape shield protections applied in Federal courts.

Id. at 30103 (emphasis added).

Rape Shield Language

[T]he rape shield language §1106.45(b)(6)(iii) bars questions or .
SOARSYOS lo2di I O2YLIXFAYEIYHQa &
exceptionyand abouted2 Y LI F Ayl Vi Q&8 LINA2NJ &S
two exceptions

1) if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr

2)if the question or evidence concerns sexual behavior between
the complainant and the respondent and is offered to present

1d. at 30336 n. 1308 (emphasis added).
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Consent and Rape Shield Language

[A] recipient selecting its own definition of consent must apply suct
definition consistently both in terms of not varying a definition from one
grievance process to the next and as between a complainant and
respondent in the same grievance process. The scope of the questions
or evidence permitted and excluded under the rape shield langud&ge in

106.45b)@)MH AA O At f RSLISYR Ay LI NI 2

consent, but, whatever that definition is, the recipient must apply it
consistently and equally to both parties, thereby avoiding the ambiguity
feared by the commenter.

Id.at 30125.

485

Rape Shield Language

[Tlhe rape shield language in this provision:

AO2yaARSNE Ittt ljdzSaitrazya yR S@A
predisposition irrelevant, with no exceptions

AljdsSaitrzys yR SHARSYOS I 62dzi |
are irrelevant unless they meet one of the two exceptions

A andljdzS&iGA2ya yR SOARSYOS | 62dzi
predisposition or prior sexual behavior are not subject to any special
consideration but rather must be judged like any other question or
evidence as relevant or irrelevant to the allegations at issue.

1d. at 30352 (emphasis added).
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Rape Shield Protections and the Investigative Report

[MKS Ay@SadGAaalriaardsS NBLRNI
evidence, and thus at that point the rape shield
protections would apply to preclude inclusion in the
investigative report of irrelevant evidence.

Id. at 30353-54.

Bias, Impartiality, Conflicts of
Interest, Sex Stereotypes
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©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Bias/Prejudice/Stereotypes/Prejudgment/Conflicts of

st

e Bias/Conflicts of Interest e

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigators,
decision-makers, and individuals who facilitate any informal
resolution process to be free of bias or conflicts of interest for or

[SJome complainants, including or especially girls of color, face school-level
responses to their reports of sexual harassment infected by bias, prejudice, or

stereotypes. Id. at 30084. . _ _

§ 106.45(b)(1)(iii) [prohibits] Title IX Coordinators, investigators, and decision- against C.ompla_lnants or respondents  and to be trained on how
makers, and persons who facilitate informal resolution processes from having to serve impartially .

conflicts of interest or bias against complainants or respondents generally, or Id. at 30103 (emphasis added).

against an individual complainant or respondent, [and requires] training that
also includes "how to serve impartially, including by avoiding prejudgment of
the facts at issue, conflicts of interest, and bias.” Id.
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“Bias" in Ikpeazu v. University of Nebraska

With respect to the claim of bias, we observe that the committee
members are entitled to a presumption of honesty and integrity unless
actual bias, such gsersonal animosity, illegal prejudice, or a Alllegal prejudice
personal or financial stake in the outcon@an be proven. . . The
allegations Ikpeazu makes in support of his bias claim are generally i
insufficient to show the kind of actual bias from which we could ABias can relate to:

conclude that the committee members acted unlawfully. ASex, race, ethnicity, sexual orientation, gender identity, disability or

immigration status, financial ability or other characteristic

APersonal animosity

APersonal or financial stake in the outcome

Ikpeazu v. University of Nebraskas F.2d 250, 254
(8th Cir. 1985) (internal citations omitted).
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Does DOE require “Implicit Bias"” training? .

. 4 - . Conflict of Interest
The Department declines to specify that training of Title IX personnel

must include implicit bias trainingthe nature of the training required A conflict between the private interests and the
under§Mnc ®npooVOMOOAAAD Aa fSFa G2 . . . ..

I OKASGSa (GKS LINEGAAAZY QA RANBOGA official responsibilities of a person in a position of
on how to serve impartially and avoid prejudgment of the facts at issue, trust.

conflicts of interest, and bias, and that materials used in such training
avoid sex stereotypes.

Id. at 30084.

merriam-webster.com
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Impartial Prejudgment
Not partial or biased: tr 710“”9 or dffecting all A judgment reached before the evidence is available
equally

merriam-webster.com
webster-dictionary.org
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Stereotype

something conforming to a fixed or general pattern;
a standardized mental picture that is held in common

Prejudice

An opinion or judgment formed without due
examination; prejudgment; a leaning toward one side of

a question from other considerations than those by members of a group and that represents an
belonging to it; and unreasonable predilection for, or oversimplified opinion, prejudiced attitude, or uncritical
objection against, anything; especially an opinion or judgment.

leaning adverse to anything, without just grounds, or
before sufficient knowledge.

merriam-webster.com
webster-dictionary.org
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"Sex Stereotypes”

A What is a sexstereotype? What does DOE by this term? All Title IX personnel should serve in their roles impartially.
atis a ereotyper at aoes mean by this term¢

A What are some examples of sex stereotypes? All Title IX personnel should avoid
A An example of a scholarly paper on stereotypes:
A s.Kanahara, A Review of the Definitions of Stereotype and a Proposal for a
Progressive Modgindividual Differences Research. Vol. 4 Issue 5 (Dec. 2006). Aprejudice
A Sex stereotypes are to be avoided in training and in actual practice.
A Be especially careful when doing case studies of any kind.
A Anyone can be a complainant or respondent, and all are individuals! Abias

Aprejudgment of facts
Aconflicts of interest

Asex stereotypes
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Whose side are you on?

You now have the legal

You have no “side” other than the foundations to take the next
integrity of the process. step in the NASPA Title IX
Training Certificate program!
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This Module is Designed for: S A Word on Accountability...

. A Recipients cannot be guarantors that sexual harassment will
TRACK 1 - Title IX Coordinators never occur in education programs or activities , but recipients
TRACK 2 — Title IX Decision-Makers and Student can and will, under these final regulations, be held accountable for
. responding to sexual harassment in ways designed to ensure
Conduct Administrators comp[aingnts’ equal access to education withfut depriving any
party of educational access without due process or fundamental
fairness.

Receiving oy 1

omited, emphasis added.
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Not Merely “Checking Off Boxes"

Recipients, including universities, will not be able to simply check
off boxes without doing anything. Recipients will need to engage in
the detailed and thoughtful work of informing a complainant of
options, offering supportive measures to complainants through an
interactive process described in revised § 106.44(a), and providing a
formal complaint process with robust due process protections
beneficial to both parties as described in § 106.45.

Operationalizing the new Title IX
regulations requires making
certain choices.

“Tuning"” is important.

Id. at 30091.
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=

Regulations Intend to Provide “Flexibility”  m:

“Flexibility” Cont'd

[Tlhese final regulations leave recipients the flexibility to choose to follow best Within the standardized § 106.45 grievance process, recipients retain significant flexibility and

practices and recommendations contained in the Department's guidance or, discretion, including decisions to:
similarly, best practices and recommendations made by non-Department A designate the reasonable time frames that will apply to the grievance process;
sources, such as Title IX consultancy firms, legal and social science scholars, A use a recipient’s own empl as investi and decisic or outsource those
victim advocacy organizations, civil libertarians and due process advocates, functions to contractors;
and other experts. Id. at 30030. A determine whether a party’s advisor of choice may actively participate in the grievance
process;
A select the standard of evidence to apply in reaching de inati ing resp

[T]hese final regulations leave recipients legitimate and necessary flexibility to
make decisions regarding the supportive measures, remedies, and discipline
that best address each sexual harassment incident.

A use an individual decision-maker or a panel of decision-makers;
A offer informal resolution options;

A impose disciplinary sanctions against a
responsibility; and

p following a ination of

Id.at30044.

A select procedures to use for appeals.
1d. at 30097 (bullets added).
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Policy Basics

Asingle policy or multiple policies?
AWho creates policy? You? Your TIX Team? Conduct? Committee?

Counsel?
POIicy BaSiCS: ATitle IX & A Student Conduct (reference each other)
5 ) ATitle IXa A HR
What ShOUId be IndUded : AConsensual relations policies (do you have these?)

ATerminology
A"Complainant” vs. “Alleged to be the Victim of conduct that could constitute
sexual harassment"/"Survivor”
A"Respondent” vs. "Reported to be the Perpetrator of conduct that could
constitute sexual harassment”
AFormal complaint, document filed by a complainant, supportive measures
AWhat is a "day?" (Business day, calendar day, "school” day?)
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Policy Elements o Policy Elements

Alntroduction = AConfidentiality of information generally

AScope ARequests for confidentiality

ASupport services, supportive measures, and how to AOpportunity to provide/access to information
access AProhibition against retaliation

ATitle IX Coordinator’s contact information (and ASanction and remedies, and how they will be determined
deputy coordinators) and how to report AFormal complaints*

A"Mandated reporters” AGrievance process

ADefinitions of key terms, such as sexual harassment AEvidentiary standard
and consent ANotification of outcome

ATimeframes, both for reporting and for resolution AAppeal process
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“Sexual Harassment” [Three-Prong Test]

Definitions of Offenses to Be Included in Policies ;Ile?.

i. Sexual harassment . -
Sexual harassment means conduct on the basis of sex that satisfies one or

ii. Sexual assault more of the following:
1. Non-consensual sexual contact, and (1) An employee of the recipient conditioning the provision of an aid,
2. Non-consensual sexual intercourse 6SYSTAUSZ 2N aSNWAOS 2F (KS NBOALMASYydH 2

unwelcome sexual conduct;
(2) Unwelcome conduct determined byeasonable persoto be so
severe, pervasive, and objectively offensive that it effectively denies a person

iii. Domestic violence
iv. Dating violence

v. Sexual exploitation* . . Slidkt 008aa G2 (KS NBOALASYGQa SR i
vi. Stalking State law considerations! 6006 G{SEddt hLaaldf 0é & RSTAVSR Ay
vii. Retaliation* Pr2tSy0Sé +ta RSTFAYSR Ay on | ®{ ®/ ® MHH(
Vi, Intimidation* Ay on |} ®{®/ ® MHHGMOLFVOYOE 2NJ aaidltlAy3

ix. Actual Knowledge
(emphasis added)
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“Consent’—Not Defined in New Regulations ;;.é{
AWhat will your definition be? =
A Affirmative consent?
AWwill distribute across multiple offenses

AElements
Aconsent is a voluntary agreement to engage in sexual activity;
A someone who is incapacitated cannot consent;

A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious, or because of
an intellectual or other disability that prevents the student from having the capacity to give consent)

A past consent does not imply future consent;

Asilence or an absence of resistance does not imply consent;

Aconsent to engage in sexual activity with one person does not imply consent to engage in
sexual activity with another;

A consent can be withdrawn at any time; and

A coercion, force, or threat of either invalidates consent.
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“Stalking” (Clery Act Definition)

Stalking. (i) Engaging in a course of conduct directed at a specific person
that would cause a reasonable person to—

(A) Fear for the person’s safety or the safety of others; or

(B) Suffer substantial emotional distress.
(i) For the purposes of this definition—

(A) Course of conduct means two or more acts, including, but not
limited to, acts in which the stalker directly, indirectly, or through third parties,

by any action, method, device, or means, follows, monitors, observes, surveils,
threatens, or communicates to or about a person, or interferes with a person'’s
property.

(B) Reasonable person means a reasonable person under similar
circumstances and with similar identities to the victim.

(C) Substantial emotional distress means significant mental suffering or
anguish that may, but does not necessarily, require medical or other
professional treatment or counseling. 34 C.FRS 668.46(a)
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“Domestic Violence” (Clery Act Definition) {

Domestic violence. (i) A felony or misdemeanor crime of violence
committed—

(A) By a current or former spouse or intimate partner of the

victim;

(B) By a person with whom the victim shares a child in common;

(C) By a person who is cohabitating with, or has cohabitated with, the
victim as a spouse or intimate partner;

(D) By a person similarly situated to a spouse of the victim under the
domestic or family violence laws of the jurisdiction in which the crime of
violence occurred, or

(E) By any other person against an adult or youth victim who is
protected from that person’s acts under the domestic or family violence laws
of the jurisdiction in which the crime of violence occurred.

34 CFRE 668.46(a)

“Dating Violence” (Clery Act Definition)

Dating violence. Violence committed by a person who is or has been in a
social relationship of a romantic or intimate nature with the victim.

(i) The existence of such a relationship shall be determined based on the
reporting party’s statement and with consideration of the length of the
relationship, the type of relationship, and the frequency of interaction
between the persons involved in the relationship.

(i) For the purposes of this definition—

(A) Dating violence includes, but is not limited to, sexual or physical
abuse or the threat of such abuse.

o
TIMLE |
L I

L2

(B) Dating violence does not include acts covered under the definition

of domestic violence.

34 C.FR§ 668.46(a)
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Title IX Coordinator Information (§106.8)

Recipients must notify....
A Applicants for admission and employment
Astudents
AEmployees
AAll unions or professional organizations holding collective bargaining or
professional agreements with the recipient
...of the contact information for the Title IX Coordinator(s):
AName or Title
A Office address
AEmail address
ATelephone number

521

Dissemination of Information §106.8(b)

Notice of Non-Discrimination and Title IX Coordinator Information on:
AWebsite
AHandbooks
ACatalogs
For
A Applicants for admission and employment
AStudents
AEmployees
AAll unions or professional organizations holding collective bargaining or
professional agreements with the recipient

522
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Title IX Personnel

A Title IX coordinator—MUST be designated

A Title IX investigator

A Title IX decision-maker(s)/Appellate officer(s)

A Anyone implementing an informal process (if offered)

A The Title IX coordinator can be the investigator.

A The decisiomaker cannot be the same person as the
investigator or the Title IX coordinator.

A Case managers?

Title IX Personnel
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Outsourcing/Requiring Legally Trained Title IX Operatives
%

Personnel Decisions / F'nlrxli ‘

A should we appoint deputy Title IX coordinators?
A [T]he recipient may need to or wish to designate multipl Title IX Cq or desig!
Title 1X Coordinator and additional staff to serve as deputy Title IX Coordinators. d.at30117

The Department notes that nothing in the final regulations precludes a
recipient from carrying out its responsibilities under § 106.45 by

outsourcing such responsibilities to professionally trained investigators
and adjudicators outside the recipient’s own operations. The Department
declines to impose a requirement that Title IX Coordinators,
investigators, or decision-makers be licensed attorneys (or otherwise to
specify the qualifications or experience needed for a recipient to fill such
positions), because leaving recipients as much flexibility as possible to
fulfill the obligations that must be performed by such individuals will
make it more likely that all recipients reasonably can meet their Title IX
responsibilities.

Id. at 30105.

A should the Title IX coordinator take on the role of investigator, as permitted in the new
regulations? (See id30135n.596.)

A How many decision makers? (New regulations suggest training at least two so one can be the
appellate officer.)

A single decision-maker or a panel?
A What should we

A Budgetary concerns/limited staff on very small campuses
ABias
A Conflicts of interest?

A Appropriate relationships between Title IX coordinator and other functions.

A Role of counsel?
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Training

A “Best practices”/”Experts”/Certification

A Impartiality of Title IX operatives

A No bias

A No conflicts of interest

A No sexual stereotypes in training materials

A Training on the institution’s specific policies, procedures and processes

A Training on “relevance” of evidence for investigations and hearings

A Training on technology used in hearings

A We assume that all recipients will need to train their Title IX Coordinators, an
investigator, any person designated by a recipient to facilitate an informal
resolution process (e.g., a mediator), and two decisiatkers (assuming an
additional decisiormaker for appeals). We assume this training will take
approximately eight hours for all staff at the . . . IHE level.

Id. at 30567.
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“Actual Knowledge,” Notice,
“Mandatory Reporters”



“Actual Knowledge” §106.30(a)

"Officials with Authority”

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipientds Title
who has authority to institute corrective measures on behalf of the recipient ,or
to any employee of an elementary and secondary school. Imputation of knowledge
based solely on vicarious liability or constructive notice is insufficient to constitute
actual knowledge. This standard is not met when the only official of the recipient with
actual knowledge is the respondent. The mere ability or obligation to report

sexual harassment or to inform a student about how to report sexual

harassment, or having been trained to do so, does not qualify an individual as

one who has authority to institute corrective measures on behalf of the

recipient. “Notice” as used in this paragraph includes, but is not limited to, a report
of sexual harassment to the Title IX Coordinator as described in § 106.8(a).

I' X Coor

(emphasis added)

529

AWho is an official with authority—authority to redress?
ATitle IX coordinator
ACSAs?
AWho else?
Determining whether an individual is an “official with authority” is a legal determination
that depends on the specific facts relating to a recipient’s administrative structure and the
roles and duties held by officials in the recipient’s own operations. The Supreme Court
viewed this category of officials as the equivalent of what 20 U.S.C. 1682 calls an
“appropriate person” for purposes of the Department’s resolution of Title IX violations with
a recipient. Id. at 30039.

Postsecondary institutions ultimately decide which officials to authorize to

institute corrective measures on behalf of the recipient. The Title IX Coordinator and
officials with authority to institute corrective measures on behalf of the recipient fall into
the same category as employees whom guidance described as having “authority to redress
the sexual harassment.” Id. (emphasis added).
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Actual Knowledge/Employees

Limiting Mandatory Reporters
A Rejection of “Responsible Employees”

Forall recipientsnot i ce to the recipientds
official of the recipient who has authority to institute corrective

measures on behalf of the recipien
with authorityé) conveys actual kn

triggers the recipientds response
Id. at 30039 (emphasis added).

NOTE: The Department of Education has discontinued use of the term and
previous structure of e i reporters.”

P ploy

Rather than using the phrase “responsible employees,” these final regulations
describe the pool of employees to whom notice triggers the recipient’s response
obligations. Id.

Titl

to
owl
obl i

Triggering a recipient’s response obligations only when the Title IX Coordinator or an official witf
authority has notice respects the ofa i ina y institution
better than the responsible employee rubric in guidance

Id. at 30040 (emphasis added).

[T]he approach in these final regulations allows dary ir to decide which of
their employees must, may, or must only with &
to the recipient 6s(adortdowhorh lwaB triggers therrazipientts response
obligations, no matter who makes the report).

Id. (emphasis added).

We believe that the best way to avoid reports “falling through the cracks” or successfully being
“swept under the rug” by postsecondary institutions, is not to continue (as Department guidance
did) to insist that all postsecondary institutions must have universal or near-universal mandatory
reporting. . . . whether universal mandatory reporting for postsecondary institutions benefits
victims or harms victims is a complicated issue as to which research is conflicting

Id. at 30106 n.482 (emphasis added).
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“Universal mandatory reporting”

“Mandatory Reporters”

[N]othing in the proposed or final regulations prevents
recipients (including postsecondary institutions) from
instituting their own policies to require professors, instructors,
or all employees to report to the Title IX Coordinator every
incident and report of sexual harassment  [i.e. a “universal
mandatory reporting policy”].

Id. at 30107 (emphasis added)
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AShould IHE's designate a large cadre of “mandatory reporters”
even if they are permitted to?

APros/cons?
AConflicts in research?
AHow much time to you have to notify folks of the change?

ADoes it make sense to stay the course — for this first year, and
wait and see if a change is needed?
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Actual Knowledge Can Be Triggered By...

“"Notice”

Notice results whenever . . . Title IX Coordinator, or any official with authority:

witnesses sexual harassment; hears about sexual harassment or sexual

harassment allegations from a complainant (i.e., a person alleged to be the

victim) or a third party (e.g., the compl
receives a written or verbal complaint about sexual harassment or sexual

harassment allegations; or by any other means.  These final regulations
emphasizethatany person may al ways trigger a re
obligations by reporting sexual harassment to the Title IX Coordinator using See idat 30087,
contact information that the recipient mu

person who reports does not need to be the complainant  (i.e, the person alleged

to bethevictim;a report may be made by oOany pers

sexual harassment may have occurred and r

AReport from the complainant
AThird party report ("bystander” reporting)
AAnonymous report (by the complainant or by a third party)

Id.at is added, internal citati itted).
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Notice Cont'd

Anonymous Reports

[N]otice of sexual harassment or allegations of sexual harassment to
[T]he Department does not take a position in the NPRM or these final regulations on the recipientds Title | X Coordinator
whether recipients should encourage anonymous reports of sexual harassment . . . institute corrective measures on beha
1d. at 30087. with authorityoé) will trigger the rec
Postsecondary institution students have a clear channel through the Title IX

[lIf a recipient cannot identify any of the parties involved in the alleged sexual
harassment based on the anonymous report, then a response that is not clearly
unreasonable under light of these known circumstances will differ from a response
under circumstances where the recipient knows the identity of the parties involved in
the alleged harassment, and the recipient may not be able to meet its obligation to,
for instance, offer supportive measures to the unknown complainant.

Id. at 30087.

Coordinator to report sexual harassment, and § 106.8(a) requires recipients to

notify all students and employees (and others) of the Title IX Coordinator’s

contact information, so that “any person” may report sexual harassment in

person, by mail, telephone, or e-mail (or by any other means that results in

the Title I X Coordinator receiving th
and specifies that a report may be made at any time (including during non-

business hours) by mail to the Title IX Coordinator’s office address or by using

the listed telephone number or e-mail address.

Id.at 30106 (emphasis added).
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Scope, Jurisdiction, and
Tuning with Other Campus
Policies

539

“Statute of Limitations”

The Department does not wish to impose a statute of limitations for filing a formal complaint
of sexual harassment under Title IX. . . .

... [A] complainant must be participating in or attempting to participate in the

education program or activity of the recipient with which the formal complaint is filed

as provided in the revised def§106.30tthisprovismd of or
tethers a recipientds obligation to investiga
complainantds involvement (or desire to be in
program or activity ~ so that recipients are not required to investigate and adjudicate

allegations where the complainant no longer has any involvement with the recipient while

recognizing that complainants may be dffiliated with a recipient over the course of many

years and sometimes complainants choose not to pursue remedial action in the immediate

aftermath of a sexual harassment incident. The Department believes that applying a statute of
limitations may result in arbitrarily denying remedies to sexual harassment victims.

Id. at 30086-87 (emphasis added).
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Program or activity:8106.44(a) General response to

sexual harassment.
... For the purposes of this section, §§ 106.30, and 106.45,

"Statute of Limitations” and Dismissal of Complainjc:';|;r;L;'.__

[T]he § 106.45 grievance process contains procedures designed to take into

account the effect of passage of time on a recipient’s ability to resolve 6beducation program or activityd
allegations of sexual harassment. For example, if a formal complaint of sexual circumstances over which the recipient exercised substantial
harassment is made several years after the sexual harassment allegedly control over both the respondent and the context in which the
occurred, § 106.45(b)(3)(i) provides that ... sexual harassment occurs, and also includes any building
Aif the respondent is no longer enrolled or employed by the recipient, or owned or controlled by a student organization that is
Aif specific circumstances prevent the recipient from gathering evidence officially recognized by a postsecondary institution.

sufficient to reach a determination as to the formal complaint or allegations

therein,
... then the recipient has the discretion to dismiss the formal complaint or any
allegations therein. Id. at 30087 (bullets added). (emphasis added)
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Qg ; ; A Addressing Sexual Assaults Outside of a University's Obligations ..****
§106.8(d) Application outside the United States. . e | ot ty’s Oblig e
The requirements of paragraph (c) of this section apply only to sex Nothing in the final regulations precludes a recipient from applying the ~ §106.45 N

discrimination occurring against a person in the United States. grievance process to address sexual assaults that the recipient is not required

to address under Title IX .

Id. at 30065 (emphasis added).
[A] recipient may choose to addressc onduct outside of or not
progr am or evendhough Title K dags not require a recipient to do so.

Id. at 30091 (emphasis added).
[E]ven if alleged sexual harassment did not occur in the recipient's education program
or activity, dismissal of a formal complaint for Title IX purposes does not
preclude the recipient from addressing that alleged sexual harassment under
the recipientds o Renpiestonag alsodhoose toprdvide t .
supportive measures to any complainant, regardless of whether the alleged sexual
harassment is covered under Title IX. Id. at 30093 (emphasis added).

Tuning? Traps?
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Conduct That Does Not Meet Sexual Harassment

“Non-sexual Harassment Sex Discrimination” ‘:l'ﬁ'lf 4

Definition
... §106.45 applies to formal complaints alleging sexual ) Allegations of conduct that do not meet the definition of “sexual harassment” in § 106.
harassment under Title IX, but not to complaints alleging sex may be addressed by the recipient under other provisions of the recipient’s code of
. conduct . .. 1d. at 30095.

discrimination that does not constitute sexual harassment (“non-

T . Recipients may continue to address harassing conduct that does not meet the § 106.30
sexual harassment sex discrimination”). Complaints of non-sexual P v 9

definition of sexual harassment, as acknowledged by the Department’s change to §

harassment sex discrimination may be filed with a recipient’s Title 106.45(b)(3)(i) to clarify that dismissal of a formal complaint because the allegations do
IX Coordinator for handling under the “prompt and equitable” not meet the Title IX definition of sexual harassment, does not preclude a recipient
from addressing the alleged misconduct un

grievance procedures that recipients must adopt and publish
pursuant to § 106.8(c).

own code of conduct. Id. at 30037-38 (emphasis added).

Similarly, nothing in these final regulations prevents a recipient from addressing conduct
that is outside the Departmentds jurisdic
Id. at 30095. harassment occurring outside the recipien
occurring against a person who is not located in the United States. .
? ?
Id. at 30038 n.108 (emphasis added). Tunl ng - Tra ps N
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Scope/Off-Campus Jurisdiction

§ 106.45 may not be circumvented...

... by processing sexual harassment complaints under non-Title IX provisions
of a recipient’s code of conduct. The definition of “sexual harassment” in §
106.30 constitutes the conduct that these final regulations, implementing Title
IX, address. . .. [W]here a formal complaint alleges conduct that meets the
Title IX definition of “sexual harassment,” a recipient must comply with §
106.45.

Id. at 30095.

547

While such situations may be fact specific, recipients must consider whether,
for example, a sexual harassment incident between two students that occurs in
an off-campus apartment (i.e, not a dorm room provided by the recipient) is a
situation over which the recipient exercised substantial control; if so, the
recipient must respond to notice of sexual harassment that occurred there.

Id. at 30093.
Will colleges elimi RSO recognition?
Will RSO’s choose to leave?
Relationship Agreements

Study Abroad?
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RSO's/Greek Life

[T]here is no exemption from Title IX coverage for fraternities and sororities,
and in fact these final regulations specify in § 106.44(a) that the education
program or activity of a postsecondary institution includes any building
owned or controlled by a student organization officially recognized by

the postsecondary institution .

Id. at 30061 (emphasis added).

Organizational Responsibility Under Title IX L

st

The § 106.45 grievance process . . . contemplates a proceeding
against an individual respondent to determine responsibility for
sexual harassment. The Department declines to require

recipients to apply § 106.45 to groups or organizations

against whom a recipient wishes to impose sanctions  arising
from a group member being accused of sexual harassment because
such potential sanctions by the recipient against the group do not
involve determining responsibility for perpetrating Title IX sexual
harassment but rather involve determination of whether the group
violated the recipient’s code of conduct.

Id. at 30096 (emphasis added).
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No Reasonable Cause Threshold

The Department declines to add a reasonable cause threshold into
§ 106.45. The very purpose of the § 106.45 grievance process is to
ensure that accurate determinations regarding responsibility are
reached, impartially and based on objective evaluation of relevant
evidence, the Department believes that goal could be impeded if a
recipient’s administrators were to pass judgment on the sufficiency
of evidence to decide if reasonable or probable cause justifies
completing an investigation.

Id. at 30105.
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Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. The criteria that the Title

IX Coordinator must consider are statutory criteria under Title 1X or
criteria under case | aw-discrinmiratopr eti ng
mandate with respect to discrimination on the basis of sex in the
recipientds education program or acti:
States, tailored for administrative enforcement. Additionally, these final

regulations do not preclude action under another provision of the
recipientds code of conduc8106458()3)f)) ear |
if the conduct alleged does not meet the definition of Title IX sexual

harassment. Id. at 30090 (internal citation omitted, emphasis added).



Classroom Behavior

Chilling effect?

Nothing in the final regulations reduces or limits the ability of a teacher to respond to
classroom behavior. If the in -class behavior constitutes Title IX sexual harassment, the
school is responsible for responding promptly without deliberate indifference , including
offering appropriate supportive to the c i which may include separating
the lai from the c p about appropriate behavior;
and taking other actions that meet the § 106.30 definition of “supportive measures” while a
grievance process resolves any factual issues about the sexual harassment incident. If the in -
class behavior does not constitute Title IX sexual harassment (for example, because

the conduct is not severe, or is not pervasive), then the final regulations do not apply

and do not affect a decision made by the teacher as to how best to discipline the

offending student or keep order in the classroom.

Id. at 30069 (emphasis added).

Who is a oteacher 6 and what is a oclassro

Are teachers prohibited from addressing serious violations at the time they are
occurring?

553
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The Department does not believe that evaluating verbal harassm
situations for severity, pervasiveness, and objective offensiveness will
chill reporting of unwelcome conduct, because recipients retain
discretion to respond to reported situations not covered under Title IX.
Thusrecipients may encourage students (and employees) to report
any unwanted conduct and determine whether a recipient must
respond under Title IX, or chooses to respond under aTitle X

policy.

Id.at 30154 (emphasis added).
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Tuning with Other Policies and Campus Functions

Trigger Warnings?

CTmE
L

These final regulations neither require nor prohibit a recipient from providing a
trigger warning prior to a classroom discussion about sexual harassment

including sexual assaul€ 106.6(d)(1) does assure students, employees (including
teachers and professors), and recipients that ensuringdiserimination on the

basis of sex under Title IX does not require restricting rights of speech, expression,
and academic freedom guaranteed by the First AmendnwWhether the recipient
would like to provide such a trigger warning and offer alternate opportunities for
those students fearing renewed trauma from participating in such a classroom
RAaOdaaAz2y Aa sAGKAY GKS NBOALASYGQa

1d.at 30419 (emphasis added).

AStudent and Organizational Conduct
AEmployment Conduct

ADisability Services

AEquity

ASecurity

AThreat Assessment

ABias Incident Reporting

ACare Team Reports
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Prompt, Equitable,
Reasonable

558

Prompt Responses

The final regulations require recipients to respond promptly by:

dividual

Aoffering supportive to every ¢
to be the victim of sexual harassment);

(ie, an i who is alleged

Arefraining from imposing disciplinary sanctions on a respondent without first
following a prescribed grievance process;

Ainvestigating every formal complaint filed by a complainant or signed by a Title IX
Coordinator; and

Aeffectively implementing remedies designed to restore or preserve a complainant’s
equal educational access any time a respondent is found responsible for sexual
harassment.

Id. at 30034 n.60 (bullets added).



Prompt Timeframes

Equitable Responses

A No 60-day rule
AWhat is “prompt"?
AWhat timeframes should we set?

A Examples of possible delays?
AAbsence of a party, a party’s advisor, or a witness; concurrent law
enforcement activity; or the need for language assistance or

accommodation of disabilities §106.45(b)(1)(v)

559

[T]he recipient’s response must treat complainants and respondents equitably,
meaning that for a complainant, the recipient must offer supportive measures,
and for a respondent, the recipient must follow a grievance process that
complies with § 106.45 before imposing disciplinary sanctions.

Id. at 30044.
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Reasonable/Clearly Unreasonable

In addition to the specific requirements imposed by these final regulations, all other
aspects of a recipient’s response to sexual harassment are evaluated by what was not
clearly unreasonable in light of the known circumstances. Recipients must also
document their reasons why each response to sexual harassment was not deliberately
indifferent.

Law Enforcement Activity/
Criminal Proceedings

Id. at 30046 (internal citations omitted, emphasis added).

Section 106.44(b)(2) (providing that recipient responses to sexual harassment must be
non-deliberately indifferent, meaning not clearly unreasonable in light of the known
circumstances . .. 1d. at 30046 n.182 (emphasis added).

[1If a recipient does not provide supportive measures as part of its response to sexual
harassment, the recipient specifically must document why that response was not clearly
unreasonable in light of the known circumstances (for example, perhaps the
complainant did not want any supportive measures).  |d. at 30046 n.183 (emphasis added).
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Concurrent Law Enforcement Activity

Law Enforcement Cannot Be Used to Skirt
Title IX Process

Section 106.45(b)(1)(v) provides that the recipient’s designated reasonably prompt time frame

for completion of a grievance process is subject to temporary delay or limited extension

for good cause, which may include concurrent law enforcement activity . Section

106.45(b)(6)(i) provides that the decision -maker cannot draw any inference about the

responsibility ornon -r esponsi bility of the respondent sol
appear or answer cross -examination questions at a hearing; this provision applies to

situations where, for example, a respondent is concurrently facing criminal charges and

chooses not to appear or answer questions to avoid self -incrimination  that could be used
against the respondent in the criminal proceeding. Further, subject to the requirements in § 106.45
such as that evidence sent to the parties for inspection and review must be directly related to the
allegations under investigation, and that a grievance process must provide for objective evaluation

of all relevant evidence, inculpatory and exculpatory, nothing in the final regulations precludes

a recipient from using evidence obtained from law enforcement in a §106.45 grievance
process. § 106.45(b)(5)(vi) (specifying that the evidence directly related to the allegations may

have been gathered by the recipient “from a party or other source” which could include evidence
obtained by the recipient from law enforcement) (emphasis added); § 106.45(b)(1)(ii). ey

563

[A] recipient cannot discharge its legal obligation to provide education
programs or activities free from sex discrimination by referring Title IX
sexual harassment allegations to law enforcement  (or requiring or
advising complainants to do so), because the purpose of law enforcement
differs from the purpose of a recipient offering education programs or
activities free from sex discrimination. Whether or not particular allegations of
Title IX sexual harassment also meet definitions of criminal offenses, the
recipient’s obligation is to respond supportively to the complainant and
provide remedies where appropriate, to ensure that sex discrimination does
not deny any person equal access to educational opportunities. Nothing in the
final regulations prohibits or discourages a complainant from pursuing
criminal charges in addition to a § 106.45 grievance process.

Id. at 30099 (internal citation omitted).
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Police Investigations

The 2001 Guidance takes a similar position: “In some instances, a
complainant may allege harassing conduct that constitutes both
sex discrimination and possible criminal conduct. Police
investigations or reports may be useful in terms of fact gathering.
However, because legal standards for criminal investigations are
different, police investigations or reports may not be determinative
of whether harassment occurred under Title IX and do not relieve
the school of its duty to respond promptly and effectively.”

Confidentiality

Id. at 30099 n. 467.
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st

Confidentiality and FERPA Protections

Section 106.71(a) requires recipients to keep confidential the identity of any individual

who has made a report or int of sex discrimi including any indivi

who has made a report or filed a formal complaint of sexual harassment, any

complainant, any individual who has been reported to be the perpetrator of sex
discrimination, any respondent, and any witness  (unless permitted by FERPA, or required
under law, or as necessary to conduct proceedings under Title IX), and § 106.71(b) states that
exercise of rights protected by the First Amendment is not retaliation. Section 106.30 defining
“supportive measures” instructs recipients to keep confidential the provision of supportive
measures except as necessary to provide the supportive measures . These provisions are
intended to protect the c iality of c i p , and witnesses during a
Title IX process, subject to the recipient’s ability to meet its Title IX obligations consistent with
constitutional protections.

1d. at 30071 (emphasis added).
[Separate module addresses FERPA, recordkeeping and confidentiality.]

ahseq
CTmE
s 0

“Gag orders” are not permitted, but

T
L

... abuses of a party’ ability to discuss the allegations can be
addressed through tort law and retaliation prohibitions.

Id. at 30296.

[§706.45(b)(5)(iii)] applies only to discussion of “the allegations
under investigation,” which means that where a complainant
reports sexual harassment but no formal complaint is filed, §
106.45(b)(5)(iii) does not apply, leaving recipients discretion to
impose non-disclosure or confidentiality requirements on
complainants and respondents. d.

5%NASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gg material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Non-disclosure Agreements?

Recipients may require parties and advisors to refrain from
disseminating the evidence (for instance, by requiring parties
and advisors to sign a non -disclosure agreement that permits
review and use of the evidence only for purposes of the Title

IX grievance process), thus providing recipients with discretion as
to how to provide evidence to the parties that directly relates to the
allegations raised in the formal complaint.

Id. at 30304 (emphasis added).
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570

Complainant
Autonomy/Desire to Move
Forward in a Formal Process



Complainant Autonomy

A complainant may only want supportive measures, may wish to go through
an informal process, or may want to file a formal complaint. The Department
revised § 106.44(a) to clarify that an equitable response for a complainant
means offering supportive measures irrespective of whether the complainant
also chooses to file a formal complaint. Additionally, a recipient may choose to
offer an informal resolution process under § 106.45(b)(9) (except as to
allegations that an employee sexually harassed a student). These final
regulations thus respect a complainant’s autonomy in determining how the
complainant would like to proceed after a recipient becomes aware (through
the complainant’s own report, or any third party reporting the complainant’s
alleged victimization) that a complainant has allegedly suffered from sexual
harassment.

Id. at 30086.

571

These final regulations obligate a recipient to initiate a grievance
process when a complainant files, or a Title IX Coordinator signs, a
formal complaint, so that the Title IX Coordinator takes into

account the wishes of a complainant and only initiates a
grievance process against the cc
so is not clearly unreasonable in light of the known

circumstances.

1. at 30045 (emphasis added).
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Moving Forward Against the Wishes of a Complainant

[A] complainant’s desire not to be involved in a grievance process or desire to
keep the complainant’s identity undisclosed to the respondent will be
overridden only by a trained individual (i.e., the Title IX Coordinator)

and only when specific circumstances justify that action. These final
regulations clarify that the recipient’s decision not to investigate when the
complainant does not wish to file a formal complaint will be evaluated by the
Department under the deliberate indifference standard; that is, whether that
decision was clearly unreasonable in light of the known circumstances.

Id. at 30045 (emphasis added).

A Cross complaints

A Proceeding with a reluctant participant?
A Trauma?

A Triggers?

A In transit withdrawals
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Implementing Supportive
Measures

575

§ 106.30(a) "Supportive Measures”

Supportive measures means non-disciplinary, non-punitive individualized
services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after the filing of a
formal complaint or where no formal complaint has been filed. Such measures
are designed to restore or preserve equal access to the recipient’s education
program or activity without unreasonably burdening the other party, including
measures designed to protect the safety of all parties or the recipient’s
educational environment, or deter sexual harassment.



§ 106.30(a)"Supportive Measures” Cont'd"

§106.44(a) Contd

Supportive measures may include counseling, extensions of deadlines or other
course-related adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and
monitoring of certain areas of the campus, and other similar measures. The

... The Title IX Coordinator must promptly contact the

complainant to discuss the availability of supportive
measures as definedin §106. 30, consider the
wishes with respect to supportive measures, inform the

complainant of the availability of supportive measures with

or without the filing of a formal complaint . . .

recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such
confidentiality would not impair the ability of the recipient to provide the
supportive measures. The Title IX Coordinator is responsible for coordinating
the effective implementation of supportive measures.

(emphasis added)
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More on Supportive Measures...

Thoughts on Supportive Measures

ANo-contact orders
A[T]hese final regulations allow for mutual restrictions on contact between
the parties as stated in § 106.30, and § 106.30 does not expressly prohibit
other types of no-contact orders such as a one-way no-contact order.
Id.at 30521.

[A] recipient must offer supportive toa i of whether the
complainant decides to file, or the Title IX Coordinator decides to sign, a formal complaint.
Id. at 30046 (emphasis added).

[ SJupportive measures must be offered not only .
i igation, but of whether an ir igation is pending or ever occurs. AMO\”ng classes?

1d. (emphasis added). AHousing changes?

Complainants must be offered supportive measures, and respondents may receive supportive
measures, whether or not  a formal complaint has been filed or a determination regarding
responsibility has been made . Id. at 30064 (emphasis added).

ATwo students in the same student organization, club, or team?
ABurden on one party but not the other?

[A] recipient must offer supportive measures to any person alleged to be the victim, even if the [Separate module on su ppOrtIVE measu res.]

complainantis not the person who made the report of sexual harassment
Id. at 30069-70 (emphasis added).
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§106.44(c) Emergency removal.

Nothing in this part precludes a recipient from removing a respondent
from the recipient’s education program or activity on an emergency
Eme rg en Cy basis, provided that the recipient undertakes an individualized safety
. . and risk analysis, determines that an immediate threat to the physical
Re mova |/ Ad ministrative health or safety of any student or other individual arising from the
Le ave allegations of sexual harassment justifies removal, and provides the
respondent with notice and an opportunity to challenge the decision
immediately following the removal. This provision may not be construed
to modify any rights under the Individuals with Disabilities Education
Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with
Disabilities Act.
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Emergency Removal of Respondent

§106.44(d) Administrative leave.

[T]hese final regulations expressly authorize recipients to remove a respondent
from the recipient’s education programs or activities on an emergency basis,
with or without a grievance process pending, as long as post-deprivation
notice and opportunity to challenge the removal is given to the respondent. A
recipient’s decision to initiate an emergency removal will also be evaluated
under the deliberate indifference standard.

Id. at 30046 (internal citation omitted).
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Nothing in this subpart precludes a recipient from placing a non-
student employee respondent on administrative leave during the
pendency of a grievance process that complies with § 106.45. This
provision may not be construed to modify any rights under Section
504 of the Rehabilitation Act of 1973 or the Americans with
Disabilities Act.
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Thoughts on Emergency Removal and Administrative Leave ;rTl?.
& 0

AHow should we make this clear in our policies?
AWill IHE's be at risk if they use this process?
Alitigation risk/TRO?

ABias? De novo review by hearing?

A Closer Look at Formal
Complaints
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§ 106.30(a) "Formal Complaint”

“Formal Complaint” Cont'd

Formal complaint means a document filed by a complainant or signed

by the Title IX Coordinator alleging sexual harassment against a
respondent and requesting that the recipient investigate the allegation

of sexual harassment. At the time of filing a formal complaint, a
complainant must be participating in or attempting to participate in

the education program or activity of the recipient with which the formal
complaint is filed. A formal complaint may be filed with the Title IX
Coordinator in person, by mail, or by electronic mail, by using the contact
information required to be listed for the Title IX Coordinator under § 106.8(a),
and by any additional method designated by the recipient.

(emphasis added)
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As used in this paragraph, the phrase “document filed by a complainant”
means a document or electronic submission (such as by electronic mail or
through an online portal provided for this purpose by the recipient) that
contains the complainant’s physical or digital signature, or otherwise indicates
that the complainant is the person filing the formal complaint. Where the Title
IX Coordinator signs a formal complaint, the Title IX Coordinator is not a
complainant or otherwise a party under this part or under § 106.45, and must
comply with the requirements of this part, including § 106.45(b)(1)(ii).



“Formal Complaint” Cont'd e § 106.45(b)(3)(i)

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint.
If the conduct alleged in the formal complaint would not constitute
sexual harassment as defined in § 106.30 even if proved, did not occur in
the recipient’s education program or activity, or did not occur against a
person in the United States, then the recipient must dismiss the formal
complaint with regard to that conduct for purposes of sexual harassment
under title IX or this part; such a dismissal does not preclude action
under another provision of the recipient’s code of conduct.

A “formal complaint” is a document that initiates a recipient’s grievance

process, but a formal complaint is not required in order for a recipient to

have actual knowledge of sexual harassment, or allegations of sexual
harassment, that activates the recipi
promptly, including by offering supportive measures to a complainant.

Id. at 30030 (emphasis added).
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§ 106.45(b)(3)(ii) § 106.45(b)(3)(iii) .‘jn;r;lf A
(ii) The recipient may dismiss the formal complaint or any (iii) Upon a dismissal required or permitted pursuant to paragraph =
allegations therein, if at any time during the investigation or (b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
hearing: A complainant notifies the Title IX Coordinator in writing written notice of the dismissal and reason(s) therefor
that the complainant would like to withdraw the formal complaint simultaneously to the parties.

or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.
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wASEs,

6.45(b)(4) L

(4) Consolidation of formal complaints. A recipient may consolidate
formal complaints as to allegations of sexual harassment against
more than one respondent, or by more than one complainant
against one or more respondents, or by one party against the other
party, where the allegations of sexual harassment arise out of the

. - . o same facts or circumstances. Where a grievance process involves
[IIf a recipient dismisses a formal complaint or any allegations in the formal .

. ; L more than one complainant or more than one respondent,
complaint, the complainant should know why any of the complainant's

allegations were dismissed and should also be able to challenge such a references in ?his section to the 5"’79“[‘7" ‘party,” ‘complainant; or
dismissal by appealing on certain grounds.  1d.at300s3. ‘respondent” include the plural, as applicable.

Dismissal of Complaint

[I]f a respondent is no longer enrolled or employed by a recipient, or if specific
circumstances prevent the recipient from gathering evidence sufficient to reach

a determination as to the formal complaint or allegations therein, then the
recipient may dismiss the formal complaint or any allegations therein. d.at30087.
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§ 106.45(b)(2)(i)(B)

Thoughts on Formal Complaints

ASigned? _— Notice of the a[[egqtion_s of sexual h_arassment po_te_ntia[[y cqnstituting sexual
ADigital? harassment as defined in § 106.30, including sufficient details known at the
Digital? time and with sufficient time to prepare a response before any initial interview.

AVerified? Sufficient details include the identities of the parties involved in the incident, if
ANotary? known, the conduct allegedly constituting sexual harassment under § 106.30,

: and the date and location of the alleged incident, if known. The written notice
AAttestation or oath? must include a statement that the respondent is presumed not responsible for
APrivileges? the alleged conduct and that a determination regarding responsibility is made

at the conclusion of the grievance process. The written notice must inform the
AHow to handle false reports? parties that they may have an advisor of their choice, who may be, but is not
required to be, an attorney, under paragraph (b)(5)(iv) of this section, and may
inspect and review evidence under paragraph (b)(5)(vi) of this section. The
written notice must inform the partie
code of conduct that prohibits knowingly making false statements or
knowingly submitting false information during the grievance process.

(emphasis added)

AProvision for false reports/providing false information in code/policy?
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§ 106.71(b)(2)

Charging an individual with a code of conduct violation for

making a materially false statement in bad faith in the

course of a grievance proceeding under this part does not Advisors and Heari ngs
constitute retaliation prohibited under paragraph (a) of this section,
provided, however, that a determination regarding responsibility,
alone, is not sufficient to conclude that any party made a
materially false statement in bad faith.

[Hearings and evidence are addressed in separate
modules.]

(emphasis added)

5%CzNASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gg material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(5)(iv) P Must You Allow a Complainant to Bring a Support Person .

to the Initial Meeting with the Title IX Coordinator?

(iv) Provide the parties with the same opportunities to have others ‘ Although these final regulations do not expressly require recipients to
allow complainants to bring a supportive friend to an initial

present during a-ny grievance p roceedm:q, including th-e opportunity meeting with the Title IX Coordinator, nothing in these final
to be accompanied to any related meeting or proceeding by the regulations prohibits complainants from doing so.  Indeed, many
advisor of their choice, who may be, but is not required to be, an people bring a friend or family member to doctors' visits for extra
attorney, and not limit the choice or presence of advisor for either support, whether to assist a person with a disability or for emotional

. . R X support, and the same would be true for a complainant reporting to a
the complainant or respondent in any meeting or grievance Title IX Coordinator. Once a grievance process has been initiated,
proceeding; however, the recipient may establish restrictions these final regulations require recipients to provide the parties

with written notice of each partyo:
choice, and nothing precludes a party from choosing a friend to serve as
that advisor of choice.

regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;

See idat 30109 (emphasis added)
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"Advisors” "Witnesses” as “Advisors”

The Department acknowledges commenters’ concerns that

A Complainants and respondents can have any advisor of their choosing. advisors may also serve as witnesses in Title 1X proceedings

A some will choose a lawyer as an advisor. Some will want a lawyer but will not be able

to afford one. Equitable treatment issues? or may not wish to conduct cross-examination for a party whom
A Some may have a family member, a friend, or another trusted person serve as their the advisor would otherwise be W[[[[ng to advise, or may be
advisor. . . . . .
A If a party does not have an advisor, the school must provide one. unavailable ?O attend 9” /jeanngs and meef’”gs‘ NOththStandlng
Aw2B8KATS (GKS FAylt NBIdAFGA2ya R2 y2G NBIdAN these potential complications that could arise in particular cases,
th? final regulallon§ precludes a recipient from choosing to do so. Id.at 30297. the Department believes it would be inappropriate to restrict
A Effective representation? R ~ ) .
A [PJroviding parties the right to select an advisor of choice does not align with the constitutional t he partiesd sel ereqummg advisorftoled vi s o
right of criminal defendants to be provided with effective representation.  1d. i i 5
A Should not be viewed as practicing law, but rather “as providing advocacy services toa chosen‘by the recipient, or by preFIudlng a party from selecting
complainant or respondent.” 1d.at 30299. an advisor who may also be a witness .

Id. at 30299 (emphasis added).
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“Witnesses” as “Advisors” Cont'd “Advisors” Cont'd

The Department notes that the § 106.45(b)(1)(iii) prohibition of
Title IX personnel having conflicts of interest or bias does not apply How can/should advisors participate in the process?
to party advisors (including advisors provided to a party by a

. . . . - Section 106.45(b)(5)(vi) (evidence subject to inspection and review must be sent electronicall
postsecondary institution as required under § 106.45(b)(6)(i)), and Ay K A2(EXE)VY (evidence sublect o inspection andre TR KB skt NIaE 03
thus, the existence of a possible conflict of interest where an advisor
is assisting one party and also expected to give a statement as a Section 106.45(b)(5)(vii) (a copy of the investigative report must be sent electronically or in ha
witness does not violate the final regulations. Rather, the perceived O2L® G2 SHOK LI NIE FyR (KS LI NUZQdashomibod 2 b
‘conflict of interest” created under that situation would be taken [T]he final regulations make one exception to the provisilie6.45(b)(5)(iv) that recipients
into account by the decision-maker in weighing the credibility and have discretion to restrict the extent to which party advisors may actively participate in the

grievance process: Where a postsecondary institution must hold a live hearing with cross

persuastveness of the advisor-witness’s testimony. examination, such crosxamination must be conducted by party advisors. id.at 30298n. 1167.

Id. at 30299.
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§ 106.45(b)(6)(i) e § 106.45(b)(6)(i) Contd

(6) Hearings. ) At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with

(i) For postsecondary institutions, the recipient’s grievance process technology enabling the decision-maker(s) and parties to simultaneously

must provide for a live hearing. At the live hearing, the see and hear the party or the witness answering questions. Only relevant
decisionmaker(s) must permit each party’s advisor to ask the other cross-examination and other questions may be asked of a party or
party and any witnesses all relevant questions and follow-up witness. Before a complainant, respondent, or witness answers a cross-

examination or other question, the decision-maker(s) must first
determine whether the question is relevant and explain any decision to
exclude a question as not relevant. If a party does not have an

questions, including those challenging credibility. Such cross-
examination at the live hearing must be conducted directly, orally,

and in real time by the party’s advisor of choice and never by a advisor present at the live hearing, the recipient must provide
party personally, notwithstanding the discretion of the recipient without fee or charge to that part’
under paragraph (b)(5)(iv) of this section to otherwise restrict the choice, who may be, but is not required to be, an attorney, to

extent to which advisors may participate in the proceedings. conduct cross-examination on behalf of that party.

(emphasis added)
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Hearings

Adopting Rules Outside of § 106.45(b)

A What is a “hearing”?
A single decision-maker vs. a panel of decision makers?
A Rules of evidence?
A should all hearings be online (currently)
A What are the differences?
A Online hearings
A platforms?
A Security?
A Do you record?
A Hearing rules?

607

608

§ 106.45(b) expressly allows recipients to adopt rules that apply to )
the recipient’s grievance process, other than those required under §
106.45, so long as such additional rules apply equally to both
parties. For example, a postsecondary institution recipient may
adopt reasonable rules of order and decorum to govern the
conduct of live hearings.

Id. at 30293 n. 1148 (emphasis added).

©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

More on § 106.45

Recipients may not...

§ 106.45 would, for example, permit a recipient to require parties

personally to answer questions posed by an investigator during an
interview, or personally to make any opening or closing
statements the recipient allows at a live hearing , so long as
such rules apply equally to both parties.

Id. at 30298 (emphasis added).
While nothing in the final regulations discourages parties

from speaking for themselves during the proceedings , the
Department believes it is important that each party have the right
to receive advice and assistance navigating the grievance process.

Id. emphasis added)

... adopt evidentiary rules of admissibility that contravene those :
evidentiary requirements prescribed under § 106.45 . ..

... adopt a rule excluding relevant evidence whose probative value
is substantially outweighed by the danger of unfair prejudice . . .

... adopt rules excluding certain types of relevant evidence (e.g., lie
detector test results, or rape kits) where the type of evidence is not
either deemed ‘not relevant” (as is, for instance, evidence
concerning a complainant’s prior sexual history) or otherwise
barred from use under § 106.45 (as is, for instance, information
protected by a legally recognized privilege) . . .

1d. at 30294 (internal citations omitted).
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Rules for Evaluating Evidence

... the § 106.45 grievance process does not prescribe rules
governing how admissible, relevant evidence must be
evaluated for weight or credibility by a recipient’s decision-
maker, and recipients thus have discretion to adopt and apply
rules in that regard, so long as such rules do not conflict with
§106.45 and apply equally to both parties

Id. at 30294 (emphasis added)

611

Rules Regarding Weight and Credibility e

612

wASEs,

A recipient may, for example, adopt a rule regarding the weight

or credibility (but not the admissibility) that a decision -
maker should assign to evidence
long as such a rule applied equally to the prior bad acts of
complainants and the prior bad acts of respondents.  Because a
recipient’s investigators and decision-makers must be trained
specifically with respect to “issues of relevance,” any rules adopted

by a recipient in this regard should be reflected in the recipient’s
training materials, which must be publicly available.

Id.at 30294 (emphasis added).



Prior Sexual History

Section 106.45(b)(6)()-(ii) protects complainants (but not
respondents) from questions or evidence about the
compl ainantds prior sexual
mirroring rape shield protections applied in Federal courts.

1. at 30103 (emphasis added).

613

behav

Cross-Examination

614

A Advisors may cross examine but not the
witnesses/complainants/respondents themselves

A Objections and evidence issues

A Inculpatory/ Exculpatory evidence
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“Adversarial in Nature”

In the context of sexual harassment that process is often
inescapably adversarial in nature where contested allegations of
serious misconduct carry high stakes for all participants.

Id. at 30097.

Standard of Evidence to
Determine Responsibility
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§ 106.45(b)(1)(vii)

“Standard of Evidence”

A recipient’s grievance process must—

(vii) State whether the standard of evidence to be used to determine
responsibility is the preponderance of the evidence standard or the
clear and convincing evidence standard, apply the same standard
of evidence for formal complaints against students as for formal
complaints against employees, including faculty, and apply the
same standard of evidence to all formal complaints of sexual
harassment;

617

618

AWhich should we choose?

AClear and convincing?

APreponderance of the evidence?

AHow do we choose?

APros and cons of each?

AWhat do you have now (for students)?

AWhat do you have now (for employees, including faculty)?

ADo changes to the employee/faculty component need to go through a
governance group for approval?



Sanctions

The Department does not require particular sanctions — — or therapeutic interventions — for

who are found ible for sexual , and leaves those decisions in the sound
discretion of State and local educators. 1d. at 30063 (emphasis added).
The Department does not require iplinary ions after a ination of

S an cti ons an d Re me d i es and does not prescribe any particular form of sanctions.  |d. at 30096 (emphasis added).

The Department acknowledges that this approach departs from the 2001 Guidance, which stated that
where a school has determined that sexual harassment occurred, effective corrective action
otailored to the specific situationé may includ
such as counseling, warning, disciplinary action, or escalating consequences. . . . For reasons described
throughout this preamble, the final regulations modify this approach to focus on remedies for the
complainant who was victimized rather than on second guessing the recipient’s disciplinary sanction
decisions with respect to the respondent. However, the final regulations are consistent with the 2001
Guidance's approach inasmuch as § 106.45(b)(1)(i) clarifies that “remedies” may consist of
individualized services similar to those described in § 106.30 as “supportive measures"” except that
remedies need not avoid disciplining or ing the Id Jddec)

619 620
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Disciplinary Decisions/Sanctions Must Themselves =

Sanctions

Not Be Discriminatory o '

The Department notes that while Title IX does not give the
Department a basis to impose a Federal standard of fairness or A If a respondent is found responsible in a grievance process for sexual
proportionality onto disciplinary decisions, Title IX does, of course, harassment what is an appropriate sanction?
. . L . A Is anything less than expulsion okay?
require that actions taken by a recipient must not constitute sex

dzscnmmatton.; T'He IX? nf)r'{—dtscrtm{natlon mandate app [‘ef as A Schools maintain discretion and flexibility in imposing sanctions
much to a recipient’s disciplinary actions as to any other action AFTER a respondent has been found responsible.
taken by a recipient with respect to its education programs or A Make sure to outline the possible RANGE of sanctions clearly in your
activities. policy.

1d. at 30104. A Caninclude a continuation of supportive measures.
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§ 106.45(b)(1)(i) Remedies

(1) Basic requirements for grievance process. A recipient’s grievance process ‘ -
must— Where a respondent is found responsible for sexual harassment as

(i) Treat complainants and respondents equitably by providing remedies to a (jeflned in§ 106.30.the I:?CIplv(erlt TUSt prOVJdg reTedles to}hve . -

complainant where a determination of responsibility for sexual O2YLX Ayl yu RSaA3IySR G2 NBau2NB

harassment has been made against the respondent , and by following a equal access to education.

grievance process that complies with this section before the imposition of any

disciplinary sanctions or other actions that are not supportive measures as

defined in § 106.30, against a respondent. Remedies must be designed to

restore or preserve equal access to t

activity. Such remedies may include the same individualized services

describedin §106. 30 as ©66supportive measures

not be non -disciplinary or non -punitive and need not avoid burdening

the respondent;

1d. at 30083 (emphasis added).

(emphasis added)
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Remedies

A Examples of remedies for an individual complainant

A Can be a continuation of supportive measures (such as a no-
contact order)

A Academic accommodations/academic support services

A Counseling services

A Residence accommodations

A What about remedies for the broader community?

A Again, issuing sanctions after a respondent is found responsible is not
enough. The new regulations turn on “remedies for the complainant”
not sanctions against the respondent.

A Are there academic remedies based on the impact the event had?

Appeals

625 626
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§ 106.45(b)(8)(i) § 106.45(b)(8)(I)(A-C) L
(8) Appeals. = (A) Procedural irregularity that affected the outcome of the matter; =
(i) A recipient must offer both parties an appeal from a (B) New evidence that was not reasonably available at the time the
determination regarding responsibility, and from a recipient’s determination regarding responsibility or dismissal was made, that
dismissal of a formal complaint or any allegations therein, on the could affect the outcome of the matter; and

following bases: (C) The Title IX Coordinator, investigator(s), or decision-maker(s)

had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.
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§ 106.45(b)(8)(ii) i § 106.45(b)(8)(iii)(A-F)
(ii) A recipient may offer an appeal equally to both parties on — (iii) As to all appeals, the recipient must:
additional bases. (A) Notify the other party in writing when an appeal is filed and implement

appeal procedures equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as
the decision-maker(s) that reached the determination regarding responsibility
or dismissal, the investigator(s), or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the
standards set forth in paragraph (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written
statement in support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and

(F) Provide the written decision simultaneously to both parties.

629 630



Points on Appeals

AWhat choices do we need to make?
AProcedures?
AWho can hear appeals?

AWnhat “additional basis” could exist? .
Informal Resolution

[ Separate module on informal resolution.]

631 632
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§ 106.45(b)(9)

§ 106.45(b)(9)(i)

(9) Informal resolution. A recipient may not require as a condition of (i) Provides to the parties a written notice disclosing: The
enrollment or continuing enrollment, or employment or continuing allegations, the requirements of the informal resolution process
employment, or enjoyment of any other right, waiver of the right to an including the circumstances under which it precludes the parties

investigation and adjudication of formal complaints of sexual
harassment consistent with this section. Similarly, a recipient may not
require the parties to participate in an informal resolution process under
this section and may not offer an informal resolution process unless a
formal complaint is filed. However, at any time prior to reaching a X ,
determination regarding responsibility the recipient may facilitate an the formal complaint, and any consequences resulting from

informal resolution process, such as mediation, that does not involve a participating "’" the inf o.rm¢.11 resolution process, including the
full investigation and adjudication, provided that the recipient— records that will be maintained or could be shared;

from resuming a formal complaint arising from the same

allegations, provided, however, that at any time prior to agreeing to
a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to

68NASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gé material. Express permission to post this
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§ 106.45(b)(9)(ii-iii) " Ending an Informal Process
(ii) Obtains the parties’ voluntary, written consent to the informal [Aln informal resolution process, in which the parties voluntarily =
resolution process; and participate, may end in an agreement under which the respondent
(iii) Does not offer or facilitate an informal resolution process to agrees toa discfp!inary sa”Ctif’” or otﬁer adverse consequence,
resolve allegations that an employee sexually harassed a student. without the recipient completing a grievance process, under §
106.45(b)(9).

Id. at 30059 n.286.
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o q e
Points on Informal Resolution L
AThe new regulations don't require it, but informal resolution is aIIow4
AEquitable/Trained
A Should you offer it?

APros/Cons

Alncreased complainant autonomy

AWho should implement?

AWhat type of training is needed?
AMediator training?

AWhen can't we use informal resolution?
AWhen the allegation is that an employee sexually harassed a student

637

§ 106.71(a)

638
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A Closer Look at Retaliation

§ 106.71(a) Contd

(a) Retaliation prohibited. No recipient or other person may intimidate,
threaten, coerce, or discriminate against any individual for the purpose
of interfering with any right or privilege secured by title IX or this part, or
because the individual has made a report or complaint, testified,
assisted, or participated or refused to participate in any manner in an
investigation, proceeding, or hearing under this part. Intimidation,
threats, coercion, or discrimination, including charges against an
individual for code of conduct violations that do not involve sex
discrimination or sexual harassment, but arise out of the same facts or
circumstances as a report or complaint of sex discrimination, or a report
or formal complaint of sexual harassment, for the purpose of interfering
with any right or privilege secured by title IX or this part, constitutes
retaliation.

The recipient must keep confidential the identity of any individual who -
has made a report or complaint of sex discrimination, including any
individual who has made a report or filed a formal complaint of sexual
harassment, any complainant, any individual who has been reported to
be the perpetrator of sex discrimination, any respondent, and any
witness, except as may be permitted by the FERPA statute, 20 U.S.C.
12329, or FERPA regulations, 34 CFR part 99, or as required by law, or to
carry out the purposes of 34 CFR part 106, including the conduct of any
investigation, hearing, or judicial proceeding arising thereunder.
Complaints alleging retaliation may be filed according to the grievance
procedures for sex discrimination required to be adopted under §
106.8(c).
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§ 106.71(b)(1)

(b) Specific circumstances.

(1) The exercise of rights protected under the First Amendment
does not constitute retaliation prohibited under paragraph (a) of
this section.

641

§106.71(b)(2)

642
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Charging an individual with a code of conduct violation for makin
a materially false statement in bad faith in the course of a
grievance proceeding under this part does not constitute retaliation
prohibited under paragraph (a) of this section, provided, however,
that a determination regarding responsibility, alone, is not
sufficient to conclude that any party made a materially false
statement in bad faith.



Bias/Prejudice/Stereotypes/Prejudgment/Conflicts of

Interest

[SJome complainants, including or especially girls of color, face school-level
responses to their reports of sexual harassment infected by bias, prejudice, or

. iali fli f stereotypes. Id. at 30084,
Blas’ I mpa rtla Ityl Con ICts o § 106.45(b)(1)(iii) [prohibits] Title IX Coordinators, investigators, and decision-
Inte rest, Sex Ste reotypes makers, and persons who facilitate informal resolution processes from having

conflicts of interest or bias against complainants or respondents generally, or
against an individual complainant or respondent, [and requires] training that
also includes "how to serve impartially, including by avoiding prejudgment of
the facts at issue, conflicts of interest, and bias." Id,

6
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Bias/Conflicts of Interest

“Bias" in Ikpeazu v. University of Nebraska nlr*u

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigators,

decision-makers, and individuals who facilitate any informal With respect to the claim of bias, we observe that the committee
resolution process to be free of bias or conflicts of interest for or members are entitled to a presumption of honesty and integrity unless
against complainants or respondents  and to be trained on how actual bias, such gsersonal animosity, illegal prejudice, or a

to serve impartially personal or financial stake in the outconman be proven. . . The

allegations Ikpeazu makes in support of his bias claim are generally
insufficient to show the kind of actual bias from which we could

1d. at 30103 (emphasis added). conclude that the committee members acted unlawfully.

Ikpeazu v. University of Nebraskas F.2d 250, 254
(8th Cir. 1985) (internal citations omitted, emphasis added).
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Does DOE require “Implicit Bias” training? nlr*u

APersonal animosity The Department declines to specify that training of Title IX personnel
must include implicit bias trainingthe nature of the training required
underSMnc ®npooLOMOOAAADL AAa £SFH G2
APersonal or financial stake in the outcome FOKAS@Sa UKS LINPJAAAZY Qa RANBOUA
on how to serve impartially and avoid prejudgment of the facts at issue,
conflicts of interest, and bias, and that materials used in such training
avoid sex stereotypes.

Alllegal prejudice

ABias can relate to:

ASex, race, ethnicity, sexual orientation, gender identity, disability or

immigration status, financial ability or other characteristic
Id. at 30084 (emphasis added).

Departmentof
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Conflict of Interest

A conflict between the private interests and the Impartial
official responsibilities of a person in a position of Not partial or biased: treating or affecting all
trust. equally

merriam-webster.com merriam-webster.com

6
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. Prejudice
PreJUdgment An opinion or judgment formed without due
A judgment reached before the evidence is available examination; prejudgment; a leaning toward one side of

a question from other considerations than those
belonging to it; and unreasonable predilection for, or
objection against, anything; especially an opinion or
leaning adverse to anything, without just grounds, or

before sufficient knowledge.

webster-dictionary.org webster-dictionary.org
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“Sex Stereotypes”

Ste reotype A What is a sexstereotype? What does DOE mean by this term?
. . . A What are some examples of sex stereotypes?
something conforming to a fixed or general pattern; A An example of a scholarly paper on stereotypes:
H H H H A s.Kanahara, A Review of the Definitions of Stereotype and a Proposal for a
a standardized mental pICtUre that is held in common Progressive Modgindividual Differences Research. Vol. 4 Issue 5 (Dec.
by members of a group and that represents an 2006).

. i L Lo . ;. A Sex stereotypes are to be avoided in training and in actual practice.
oversimplified opinion, prejudiced attitude, or uncritical A Be especially careful when doing case studies of any kind.

judgment. A Anyone can be a complainant or respondent, and all are individuals!

merriam-webster.com
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Policy should reflect practice and
Conclusion ' practice should reflect policy.
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Whose side are you on?

All Title IX personnel should serve in their roles impartially.
All Title IX personnel should avoid
Aprejudgment of facts

Aprejudice You l!ave no “side” other than the
Aconflicts of interest integrity of the process.
Abias
Asex stereotypes
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Remember...

Remember, other modules in the NASPA Title IX Training
Certificate curriculum address student conduct, Title IX hearings,
Title IX investigations, informal resolution, FERPA/records
management, evidence, etc.

Thank You...

Assessment will follow.
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Why the focus on supportive measures? i Definitions
ol

A §106.30 Definitions (a)(3)

A Supportive measures means non-disciplinary, non-punitive individualized services offered as
Awhy does the Department place such an emphasis on appropriate, as reasonably available, and without fee or charge to the complainant or the

AThe term supportive appears 1,112 times in the new regulations

respondent before or after the filing of a formal complaint o where no formal complaint has been
supportive measures? filed.
P . A Such measures are designed to restore or preserve equal access to the recipient’s education
AUnsupportive institutional responses increase the effects of trauma on activity without the other party, including measures designed
complainants, and institutional betrayal may occur when an institution’s :\oarpars(;:ce‘nTs safety of all parties or the recipient’s educational environment, or deter sexual
mandatory reporting policies require a complainant's intended private A Supportive measures may include counseling, extensions of deadlines or other course-related
conversation about sexual assault to result in a report to the Title IX adjustments, modifications of work or class schedules, campus escort services, mutual restrictions on
) contact between the parties, changes in work or housing locations, leaves of absence, increased
Coordinator. security and monitoring of certain areas of the campus, and other similar measures. The recipient

must maintain as confidential any supportive measures provided to the complainant or respondent,
to the extent that maintaining such confidentiality would not impair the ability of the recipient to
provide the supportive measures. The Title IX Coordinator is responsible for coordinating the
effective implementation of supportive measures.

Education Programs or Acthites Re
P 26 (May 15, 2020)
¥4/7.2020.05-19
n page 15,

230083 (Unef

30574, p. 549
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Breaking It Down ‘ |x Breaking It Down

ASupportive measures means non-disciplinary, non-punitive - Purpose
individualized services offered as appropriate, as reasonably
available, and without fee or charge to the complainant or the A .

. A Such measures are designed to restore or preserve equal access to the
respondent before or aftfsr the filing Of a formal complaint or recipient’s education program or activity without unreasonably burdening
where no formal complaint has been filed. the other party, including measures designed to protect the safety of all

A"supportive measures, as defined in § 106.30, are ‘offered . . . parties or the recipient’s educational environment, or deter sexual
; . m harassment.
without fee or charge to the complainant or the respondent.
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Breaking It Down

Examples

ASupportive measures may include:
o Counseling
o Extensions of deadlines or other course-related adjustments
o Modifications of work or class schedules
0o Campus escort services
0 Mutual restrictions on contact between the parties
0 Changes in work or housing locations
0 Leaves of absence

0 Increased security and monitoring of certain areas of the campus, and other similar
measures.

667

Breaking It Down
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Confidentiality

AThe recipient must maintain as confidential any supportive measures
provided to the complainant or respondent, to the extent that maintaining
such confidentiality would not impair the ability of the recipient to provide
the supportive measures. The Title IX Coordinator is responsible for
coordinating the effective implementation of supportive measures.

A"The Title IX Coordinator need not, and should not, disclose the

complainant’s identity to the respondent during the process of selecting
and implementing supportive measures for the complainant.”
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Confidentiality, continued

Confidentiality vs. anonymity

ASection 106.30 defining “supportive measures” instructs
recipients to keep confidential the provision of supportive
measures except as necessary to provide the supportive
measures. These provisions are intended to protect the
confidentiality of complainants, respondents, and witnesses
during a Title IX process, subject to the recipient’s ability to meet
its Title IX obligations consistent with constitutional protections.

A”In order for a recipient to provide supportive measures to a
complainant, it is not possible for the complainant to remain
anonymous because at least one school official (e.g., the Title IX
Coordinator) will need to know the complainant'’s identity in order to
offer and implement any supportive measures. Section 106.30
defining ‘supportive measures’ directs the recipient to maintain as
confidential any supportive measures provided to either a
complainant or a respondent, to the extent that maintaining
confidentiality does not impair the recipient’s ability to provide the
supportive measures.”
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Definitions continued

RENECITES

A Supportive measures as:

o Differentiated from interim measures
o Differentiated from remedies

0 Referred to as “accommodations” or “protective
measures” under Clery

A "The definition of supportive measures emphasizes that supportive measures are
“individualized services” reasonably available “before or after the filing of a formal
complaint or where no formal complaint has been filed." 0262, p. 25
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A”In order to determine that a complainant has been victimized and is
entitled to remedies (which, unlike supportive measures, need not
avoid burdening a respondent), allegations of Title IX sexual
harassment must be resolved through the § 106.45 grievance
process, designed to reach reliable factual determinations.”

A"With respect to remedies, the final regulations require a recipient to
provide remedies to a complainant where a respondent has been
found responsible, and notes that such remedies may include the
same individualized services described in § 106.30 as ‘supportive
measures.”



Justification for language change e Policy requirements

ADescribing such individualized services in § 106.30 as = § 106.45
“supportive measures” rather than as "interim” measures or Grievance process for formal complaints of sexual harassment
"interim” steps reinforces that supportive measures must be (M%)

offered to a complainant whether or not a grievance process is
pending, and reinforces that the final regulations authorize
initiation of a grievance process only where the complainant has
filed, or the Title IX Coordinator has signed, a formal complaint.

§ 106.44(a); § 106.44(b)(1); § 106.30 (defining “formal complaint”)

ARecipients must: Describe the range of supportive measures
available to complainants and respondents.
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Justification for “range of sanctions” language Importance of policy language
AL

ACommenters told the Department about the importance of

A“These final regulations leave recipients legitimate and necessary flexibility to transparency regarding availability of supportive measures.
make decisions regarding the supportive measures, remedies, and discipline that

best address each sexual harassment incident.” A "The Department agrees that requiring recipients to describe the range of supportive

measures available to complainants and respondents is an important part of ensuring that
the grievance process is transparent to all members of a recipient’s educational
ALike the Supreme Court, the Department believes that recipients have unique community. Section 06.45(b)(1)(ix), particularly, notifies both parties of the kind of
knowledge of their own educational environment and student body, and are best individualized services that may be available while a party navigates a grievance process,
positioned to make decisions about which supportive measures and remedies
meet each complainant’s need to restore or preserve the right to equal access to
education, and which disciplinary sanctions are appropriate against a respondent
who is found responsible for sexual harassment.”

which many commenters asserted is a stressful and difficult process for complainants and
respondents.”
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Complainant, defined L Complainant autonomy

AThroughout these final regulations, the Department aims to
respect the autonomy of complainants and to recognize the
importance of a complainant retaining as much control as
possible over their own circumstances following a sexual
harassment experience, while also ensuring that complainants

A"We have revised the § 106.30 definition of “complainant” to
mean any individual ‘who is alleged to be the victim’ of sexual
harassment, to clarify that a recipient must offer supportive

measures to any person alleged to be the victim, even if the have clear information about how to access the supportive
complainant is not the person who made the report of sexual measures a recipient has available (and how to file a formal
harassment.” complaint initiating a grievance process against a respondent if

the complainant chooses to do so) if and when the complainant
desires for a recipient to respond to the complainant’s situation.
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Additional considerations |x Recordkeeping

A "These final regulations require a recipient to respond to sexual harassment whenever the recipient § 106.45 (10)(D)(ii) Grievance process for formal complaints
has notice of sexual harassment that occurred in the recipient’s own education program or activity,
regardless of whether the complainant or respondentis an enrolled student or an employee of the of sexual harassment.
recipient.” .
A “Further, under § 106.44(a) the recipient must offer supportive measures to a complainant alleged to Recordkeeping.
be the victim of sexual harassment occurring at a building owned or controlled by an officially L . . .
recognized student organization.” (D) A recipient must maintain for a period of seven years records of—
A "The benefits of third-party reporting do not, however, require the third party themselves to become - ; -~
the “complainant” because, for example, supportive measures must be offered to the alleged victim, A(") -FOI’ _eaCh respo_nse required under § 106.44, a reaple.nt mEJSt cre_ate' and
not to the third party who reported the complainant’s alleged victimization.” maintain for a period of seven years, records of any actions, including any
A "The Department further reiterates that recipients retain discretion to provide supportive measures supportive measures, taken in response to a report or formal complaint of

to any complainant even where the harassmentis not pervasive.”
sexual harassment.

30488, p.p. 463,
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Recordkeeping ¢ |x 4 Document non-provision of supportive measureﬁu

§106.45 (10)(D)(ii) Grievance process for formal complaints of Alnstitutions must also indicate if a complainant does not want to
sexual harassment.
receive supportive measures, if offered.

Recordkeeping. A .

(D) A recipient must maintain for a period of seven years records Section 106.45(b)(10).

of— 0 As revised, this provision states that if a recipient does not provide

AIn each instance, the recipient must document the basis for its conclusion that its supportive measures as part of its response to sexual harassment, the
response was not deliberately indifferent, and document that it has taken measures recipient speciﬁcally must document why that response was not clearly
designed to restore or preserve equal access to the recipient’s education program or L .
activity. unreasonable in light of the known circumstances(for example, perhaps

A If a recipient does not provide a complainant with supportive measures, then the recipient the complainant did not want any supportive measures).

must document the reasons why such a response was not clearly unreasonable in light of
the known circumstances. The documentation of certain bases or measures does not limit
the recipient in the future from providing additional explanations or detailing additional
measures taken.
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Clery Act Alignment P |x A Clery Act Alignment

AThe good news is your institution is likely already doing most of this AWithin your Annual Security Report, you already must

AUnder Clery, provide;

0 Your [policy] statement should identify and provide specific information about 0 A statement of available services [that] should be updated annually to reflect currently
appropriate and available services for victims at your institution. Provide
information about how a student or employee can access these services or
request information. Provide specific contact information. Be sure to include
both on- and off-campus services, as applicable. We recommend that
institutions reach out to organizations that assist victims of dating violence,
domestic violence, sexual assault and stalking, such as local rape crisis centers
and state and territorial coalitions against domestic and sexual violence, when
developing this list of services. If there are no on- or off-campus services, you
must state this fact in your policy statement.

available services. A statement that the institution will provide written notification to
victims about options for, available assistance in, and how to request changes to
academic, living, transportation and working situations or protective measures.

o The institution must make such accommodations or provide such protective measures
if the victim requests them and if they are reasonably available, regardless of whether
the victim chooses to report the crime to campus police or local law enforcement

Clery Handbook, 8-14 Clery Handbook, 8-14
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Clery Act Alignment ) Clery Act Alignment

AYour institution is also likely already providing confidential = AYour institution may also already have a list of “protective
protective measures under Clery. measures” that are provided within Clery.

0 Maintain as confidential any accommodations or protective measures 0 Your institution must provide
o0 astatement that the institution will provide written notification to victims about

provided to the victim, to the extent that maintaining such options for, available assistance in, and how to request changes to academic,

confidentiality would not impair the ability of the institution to provide living, transportation and working situations or protective measures. The

the accommodations or protective measures institution must make such accommodations or provide such protective measures
if the victim requests them and if they are reasonably available, regardless of
whether the victim chooses to report the crime to campus police or local law
enforcement.

Clery Handbook Checklist, -9 Clery Handbook Checkist, C-9
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Equitable services for respondents . Equitable support services
AThe Department does not require recipients to provide - A"The Department understands commenters' concerns that an :

respondents with supportive measures, but it also does not adversarial process may take an emotional toll on participants,

prevent them from doing so. and the final regulations encourage provision of supportive

0 “Complainants must be offered supportive measures, and respondents measures to both parties and give both parties an equal right to
may receive supportive measures, whether or not a formal complaint select an advisor of choice to assist the parties during a
hasdbeien filed or a determination regarding responsibility has been grievance process.”
maae.
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Supportive services for respondents Equitable, not equal

A“The Department does not equate the trauma experienced by a sexual

harassment victim with the experience of a perpetrator of sexual A"The Department does not intend, and the final regulations do not

harassment or the experience of a person accused of sexual harassment. require, to impose a requirement of equality or parity with respect to
Nonetheless, the Department acknowledges that a grievance process may supportive measures provided to complainants and respondents.”

be difficult and stressful for both parties. Further, supportive measures may . X o . .

be offered to complainants and respondents (see § 106.30 defining A”By defining supportive measures to mean individualized services
“supportive measures”), and §106.45(b)(5)(iv) requires recipients to provide that cannot unreasonably burden either party, these final regulations

both parties the same opportunity to select an advisor of the party's incentivize recipients to make supportive measures available to
choice. These provisions recognize that the stress of participating in a

grievance process affects both complainants and respondents and may respondents, but these final regulations require recipients to offer
necessitate support and assistance for both parties.” supportive measures to complainants.”
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One-Way No-Contact Orders

AA fact-specific inquiry is required into whether a carefully crafted
no-contact order restricting the actions of only one party would
meet the § 106.30 definition of supportive measures. For
example, if a recipient issues a one-way no-contact order to
help enforce a restraining order, preliminary injunction, or other
order of protection issued by a court, or if a one-way no-contact
order does not unreasonably burden the other party, then a
one-way no-contact order may be appropriate.

691
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Timing of supportive measures

692

A The Department reiterates that “no written statement is required in order to receive
supportive measures, and that there is no time limit on a complainant’s decision to file a
formal complaint, so the decision to sign and file a formal complaint need not occur in
the immediate aftermath of sexual violence when a survivor may have the greatest
difficulty focusing, recalling details, or making decisions.”

A A complainant may disclose or report immediately (if the complainant desires) to receive
supportive measures and receive information about the option for filing a formal
complaint, and that disclosure or report may be verbal, in writing, or by any other means
of giving notice."

A “These final regulations do not expressly require a recipient to continue providing
supportive measures upon a finding of non-responsibility, and the Department declines to
require recipients to lift, remove, or cease supportive measures for complainants or
respondents upon a finding of non-responsibility.”
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When not to provide supportive services

A"The Department acknowledges that there may be specific instances in
which it is impossible or impractical to provide supportive measures. For
example, the recipient may have received an anonymous report or a report
from a third party and cannot reasonably determine the identity of the
complainant to promptly contact the complainant. Similarly, if a
complainant refuses the supportive measures that a recipient offers (and
the supportive measures offered are not clearly unreasonable in light of
the known circumstances) and instead insists that the recipient take
punitive action against the respondent without a formal complaint and
grievance process under § 106.45, the Department will not deem the
recipient’s response to be clearly unreasonable in light of the known
circumstances.”

Supportive measures are not punitive

A”Under § 106.30, a supportive measure must not be punitive or
disciplinary, but may burden a respondent as long as the burden is
not unreasonable.”

A”Emergency removal may be undertaken in addition to implementing
supportive measures designed to restore or preserve a complainant’s
equal access to education.”

APlacing a complainant (not respondent) on paid leave, if employed by
the institution

AChanging respondent's class schedule, housing, or dining hall
assignment may be acceptable

ARemoving respondent from teams, clubs, or other extracurricular
activities may not be acceptable

30231, p. 206; 30236, p. 217; 30231, p. 206
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Deliberate indifference

Deliberate indifference

ARule protects against deliberate indifference by ensuring “that
recipients respond to sexual harassment by offering supportive
measures designed to restore or preserve a complainant’s equal
educational access without treating a respondent as responsible
until after a fair grievance process.”

695

696

A"The school is responsible for responding promptly without
deliberate indifference, including offering appropriate
supportive measures to the complainant, which may include
separating the complainant from the respondent, counseling the
respondent about appropriate behavior, and taking other
actions that meet the § 106.30 definition of “supportive
measures.”



Retaliation

Informal resolutions and supportive measurg

A With respect to the relationship between supportive measures and informal resolution, the

Department wishes to clarify that supportive measures are designed to restore or preserve AA recipient may warn a respondent that retaliation is prohibited
equal access to the recipient’s education program or activity without unreasonably burdening . .
the other party and without constituting punitive or disciplinary actions including by protecting and inform the respondent of the consequences of retaliating

the safety of all parties and the recipient’s educational environment or deterring sexual

harassment. Unlike informal resolutions, which may result in disciplinary measures designed to agamSt the complalnant, as part ofa supportive measure

punish the respondent, supportive measures must be non-disciplinary and non-punitive. provided fora complainant because such a warning is not a
Supportive measures may include counseling, extensions of deadlines or other course-related . .. R ! R "
adjustments, modifications of work or class schedules, campus escort services, mutual punitive or disciplinary action against the respondent.

restrictions on contact between the parties, changes in work or housing locations, leaves of

absence, increased security and monitoring of certain areas of the campus, and other similar

measures. Informal resolutions may reach agreements between the parties, facilitated by the

recipient, that include similar measures but that also could include disciplinary measures, while

providing finality for both parties in terms of resolving allegations raised in a formal complaint

of sexual harassment. Because an informal resolution may result in disciplinary or punitive

measures agreed to by a respondent, we have revised § 106.45(b)(9) to expressly state that a 0278, p. 25

recipient may not offer informal resolution unless a formal complaint is filed.
30401, p. 376
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Role of Title IX Coordinator

Role of Advocate/Support Person/Advisor.;j?ir;?

A"Although these final regulations do not expressly require recipients to

AThe Title IX Coordinator, a specially trained employee who must allow complainants to bring a supportive friend to an initial meeting with

respond promptly to the alleged victim by offering supportive the Title IX Coordinator, nothing in these final regulations prohibits
measures and confidentially discussing with the alleged victim complainants from doing so.”
the option of filing a formal complaint.” A"Although commenters asserted that some complainants, even at

" " . " . postsecondary institutions, are too young, immature, or traumatized to
AThe rule defines "supportive measures and mandates that Title contact a Title IX Coordinator, the Department notes that nothing in the

IX Coordinators are responsible for effective implementation of final regulations prevents a complainant from first discussing the
supportive measures). harassment situation with a trusted mentor or having a supportive friend
with them to meet with or otherwise report to the Title IX Coordinator.”

30109, p.84; 30113, p. 88
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Role of Others on Campus I Role of third party reporting

A"This does not preclude recipient employees or administrators other than AThese final regulations preserve the benefits of allowing third

the Title IX Coordinator from implementing supportive measures for the party reporting while still giVing the complainant as much
complainant (or for a respondent).” control as reasonably possible over whether the school

A“The final regulations, § 106.30 defining “supportive measures,” require that investigates, because under the final regulations a third party
the Title IX Coordinator is responsible for the effective implementation of can report—and trigger the Title IX Coordinator’s obligation to

supportive measures; however, this does not preclude other recipient reach out to the complainant and offer supportive measures—
employees or administrators from implementing supportive measures for a A A N R

complainant (or a respondent) and in fact, effective implementation of but the third party cannot trigger an investigation. Further, the
most supportive measures requires the Title IX Coordinator to coordinate final regulations allow a complainant to initially report for the
with admlnlst_ra_tors, employees, qnd offices outside the Title IX office (for purpose of receiving supportive measures, and to later decide to
example, notifying campus security of the terms of a no-contact order, or iy o
working with the school registrar to appropriately reflect a complainant's file a formal complaint:
withdrawal from a class, or communicating with a professor that a
complainant needs to re-take an exam)." o

0 0194, p. 169
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Costs associated with interim measures

AThe Department made a determination, based on comments
that it received to the NPRM, about what it believes to be the
cost of supportive measures provided by institutions.

Thank Youl!

A"The Department has included a cost of $250 for supportive
measures.”

Assessment to follow...

30559, p.534
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Let's examine some language
from the final regulations...
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§ 106.45 (1)(ii) Grievance process for formal complaints of ;;‘n‘:

§ 106.45 (1)(iii) Grievance process for formal complaints of s

sexual harassment. o “|r:(lE 5

‘A recipient must ensure that decision -makers receive training on
.. issues of relevance of questions and evidence, including when

questions and evidence about the complainant’s sexual

predisposition or prior sexual behavior are not relevant . .

‘A recipient also must ensure that investigators receive training on
issues of relevance to create an investigative report that fairly
summarizes relevant evidence . .

(emphasis added)
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§ 106.45 (1)(iv) Grievance process for formal complaints of ;Ikrt?

sexual harassment. G .

“(1)Basic requirements for grievance process. A recipient’s grievance
process must—

(i) Require an objective evaluation of all relevant evidence o]
including both inculpatory and exculpatory evidence dand
provide that credibility determinations may not be based on a

personds status as a complainant

(emphasis added)

sexual harassment. L

“(1)Basic requirements for grievance process. A recipient’s grievance
process must—

(iv) Include a presumption that the respondent is not
responsible for the alleged conduct until a determination
regarding responsibility is made at the conclusion of the
grievance process . . .6

(emphasis added)
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§ 106.45 (1)(vii) Grievance process for formal complaints of ;;‘n‘:

§ 106.45 (1)(x) Grievance process for formal complaints of ;Ikrl?

sexual harassment. oo

“(1)Basic requirements for grievance process. A recipient’s grievance
process must—

(vii) State whether the standard of evidence to be used to determine
responsibility is the preponderance of the evidence standard or the
clear and convincing evidence standard, apply the same standard of
evidence for formal complaints against students as for formal
complaints against employees, including faculty, and apply the
same standard of evidence to all formal complaints of sexual
harassment . . .6

(emphasis added)
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sexual harassment. L

“(1)Basic requirements for grievance process. A recipient’s grievanc
process must—

(x) Not require, allow, rely upon, or otherwise use questions

or evidence that constitute, or seek disclosure of, information

protected under a legally recognized privilege, unless the

person holding such privilege ha

(emphasis added)
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§ 106.45 (5)(ii) Grievance process for formal complaints of Rt

§ 106.45 (5)(i) Grievance process for formal complaints of Wf"{

sexual harassment.

“(5) of a formal complaint. When i igating a formal complaint and
throughout the grievance process, a recipient must—
(i) Ensure that the burden of proof and the burden of gathering evidence

sufficient to reach a determination regarding responsibility rest on the
recipient and not on the parties provided that the recipient cannot access,

consider, disclose, or otherwise use a pat
maintained by a physician, psychiatrist, psychologist, or other recognized

professional or paraprofessional acting ir
paraprofessional 6s capacity, or assisting

and maintained in connection with the provision of treatment to the party,

unless the recipient obtains that partyds
a grievance process under this section (i
defined in 34 CFR 99.3, then the recipient must obtain the voluntary, written

consent of a oOoparent,6 as defined in 34 CF

(emphasis added)
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sexual harassment. o

“(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a recipient
must—

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
inculpatory and excul patory evid

(emphasis added)
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§ 106.45 (5)(iii) Grievance process for formal complaints of ;Ikrt?

"

. § 7106.45 does not set parameters around the “quality
of evidence that can be relied on, § 106.45 does prescribe
that all relevant evidence, inculpatory and exculpatory,
whether obtained by the recipient from a party or from
another source, must be objectively evaluated by
investigators and decision-makers free from conflicts of
interest or bias and who have been trained in (among
other matters) how to serve impartially.

(emphasis added)

sexual harassment. L

“(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a recipient
must—

(iii) Not restrict the ability of either party to discuss the
allegations under investigation or to gather and present

relevant evidence . . .6

(emphasis added)
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§ 106.45 (5)(vi) Grievance process for formal complaints of ;;‘n‘;‘

sexual harassment. o b

“(5) Investigation of a formal complaint. When investigating a formal complaint and
throughout the grievance process, a recipient must—

(vi) Provide both parties an equal opportunity to inspect and review any evidence
obtained as part of the investigation that is directly related to the allegations raised in
a formal 2024 complaint, including the evidence upon which the recipient does not
intend to rely in reaching a determination regarding responsibility and inculpatory or
exculpatory evidence whether obtained from a party or other source, so that each
party can meaningfully respond to the evidence prior to conclusion of the

ir i . Prior to ion of the il igative report, the recipient must send
to each party and the partyds advisor, if any,
review in an electronic format or a hard copy, and the parties must have at least 10
days to submit a written response, which the investigator will consider prior to
completion of the investigative report. The recipient must make all such evidence

subject to the partiesd inspection and review
party equal opportunity to refer to such evidence dunng the hearing, including for
purposesof cross-e x ami nati on . . 6

(emphasis added)
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§ 106.45 (5)(vii) Grievance process for formal complaints of ;Ikrl?

sexual harassment.

“(5) Investigation of a formal complaint. When investigating a formal
complaint and throughout the grievance process, a recipient must—

(vii) Create an investigative report that fairly summarizes relevant

evidence and, at least 10 days prior to a hearing (if a hearing is

required under this section or otherwise provided) or other time of
determination regarding responsibility, send to each party and the
partyds advisor, if any, the invest
format or a hard copy, for their re

(emphasis added)



§ 106.45 (6)(i) Grievance process for formal complaints of ;I“Tl&

sexual harassment.

“(6) Hearings.

(@) For postsecondary institutions, the

must provide for a live hearing. At the live hearing, the decision

maker (s) must permit each partyds at

and any witnesses all relevant questions and follow  -up questions,
including those challenging credibility. . . . Only relevant cross
examination and other questions may be asked of a party or
witness. Before a complainant, respondent, or witness answers a
cross-examination or other question, the decision  -maker(s) must
first determine whether the question is relevant and explain any

decision to exclude a question as n

(emphasis added)
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§ 106.45 (6)(i) Grievance process for formal complaints of ""n‘:

sexual harassment. [Contd]

“(6) Hearings.

Questions and evidence about the ct
predisposition or prior sexual behavior are not relevant, unless

such questions and evidence about 1
behavior are offered to prove that someone other than the

respondent committed the conduct alleged by the complainant, or

if the questions and evidence concern specific incidents of the

compl ainantds prior sexual behavi ol
and are offered to prove consent.

(emphasis added)
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§ 106.45 (6)(i) Grievance process for formal complaints of ;;‘n"'

§ 106.45 (6)(ii) Grievance process for formal complaints of ;Ikn?

sexual harassment. [Cont'd] o THE

“(6) Hearings.

If a party or witness does not submit to cross  -examination at

the live hearing, the decision -maker(s) must not rely on any
statement of that party or witness in reaching a

determination regarding responsibility; provided, however,

that the decision -maker(s) cannot draw an inference about

the determination regarding responsibility based solely on a
partyds or witnessds absence fr

answercross-e x ami nati on or other quest

(emphasis added)

sexual harassment. &

“(6) Hearings.
(ii). . . With or without a hearing, questions and evidence about

the complainantds sexual predisposi
are not relevant, unless such questions and evidence about the
compl ainantds prior sexual behaviol

someone other than the respondent committed the conduct alleged

by the complainant, or if the questions and evidence concern
specific incidents of the complain:
respect to the respondent and are offered to prove consent. The
decision-maker(s) must explain to the party proposing the
questions any decision to exclude ¢

(emphasis added)
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Let's Look at Some of the
Comments in the Regulations

wASEs,

T
e X 3

The Department desires to prescribe a grievance process adapted for an educationd
environment rather than a courtroom, and declines to impose a comprehensive, detailed

set of evidentiary rules for resolution of contested allegations of sexual harassment under
Title IX. . . the Department has determined that recipients must consider relevant evidence
6AGK (GKS F2ft26Ay3 O2yRAGAZ2YAY | O2YLX FAY
questions or evidence about prior sexual behavior meet one of two exceptions, as noted
F62@S0T AYF2N¥IGA2Y LINRGSOGSR o6& Fye €83l
GNBIFdYSyid NBO2NR& YI& 0S5 d&ASR ¢AlGK2dzi G(KI
statements not subject to crogxamination in postsecondary institutions cannot be relied

on by the decisiomaker. The Department notes that where evidence is duplicative of other
evidence, a recipient may deem the evidence not relevant.

10026 (May 19, 2020) i ol
30337,
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In order to preserve the benefits of live, barid-forth questioning and followup
questioning unique to croexamination, the Department declines to impose a requirement
that questions be submitted for screening prior to the hearing (or during the hearing); the
final regulations revise this provision to clarify thatce§sE I YA Y F 1A 2y Ydza G 2
2NIffe&% FyR Ay NBIf GAYSé RdNAy3 (GKS tADS
questions asked of parties and witnesses must be relevant, and before a party or witness
answers a crosexamination question the decisignaker must determine relevance (and
explain a determination of irrelevance). This provision does not require a deuislan to
give a lengthy or complicated explanation; it is sufficient, for example, for a denisiker
to explain that a question is irrelevant because the question calls for prior sexual behavior
information without meeting one of the two exceptions, or because the question asks about
a detail that is not probative of any material fact concerning the allegations.

1d.at 30343.

The Department believes the protections of the rape shield language remain stronger if decl

makers are not given discretion to decide that sexual behavior is admissible where its probative
value substantially outweighs the danger of harm to a victim and unfair prejudice to any party. If the
Department permitted decisiod I | SNE G2 o6 fFyOS | YoAIdz2dza Tt Ol
admissibility decisions, the final regulations would convey an expectation that-lawyer

decisionmaker must possess the legal expertise of judges and lavpetsad, the Department

expects decisiof | SNR (G2 FLILX & | aAy3tS FRYAA&AAOAEAGE
specification that sexual behavior is irrelevant with two concrete exceptions. This approach leaves
the decisionmaker discretion to assign weight and credibility to evidence, but not to deem evidence
inadmissible or excluded, except on the ground of relevance (and in conformity with other
requirements irf 106.45, including the provisions discussed above whereby the decisionmaker
cannot rely on statements of a party or witness if the party or witness did not submit te cross
SEFYAYLGAZYS | LI NI&Qa GNBIGYSyd NBO2NRA OFyy
i ion p by a legally privilege cannot be used).

Id.at30351-52
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[Tlhe Department declines to import a balancing test that would exclude sexud
behavior questions and evidence (even meeting the two exceptions) unless
probative value substantially outweighs potential harm or undue prejudice,
because that operended, complicated standard of admissibility would render the
adjudication more difficult for a layperson decisimaker competently to apply.
Unlike the two exceptions in this provision, a balancing test of probative value,
harm, and prejudice contains no concrete factors for a decisiaker to look to in
making the relevance determination.

Id.at 30353

1=\

Ly NBaLRyas$ G2 02YYSyaSNmQ O2yOSN
recipient sufficient leeway to halt investigations that seemed futile, the final
regulations revis& 106.45(b)(3)(ii) to provide that a recipient may (in the
NBOALASY(iQa RAEZONBOIAZ2YyO RA&AYAAE | F2N
circumstances including where a complainant requests the dismissal (in writing to
the Title IX Coordinator), where the respondent is no longer enrolled or employed
by the recipient, or where specific circumstances prevent the recipient from meeting
GKS NBOALASY(Qa o0dNRSy (2 OBetefaSO0 adzF
postsecondary institution complainant has ceased participating in the
Ay@SadAadariaazy FyR GKS 2yfta AyOdz LI 62N
statement in the formal complaint or as recorded in an interview by the

investigator). Id.at 30282 (emphasis added).
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§106.45(b)(5)(vi) [emphasizes] that the evidence gathered and seft to
GKS LI NIASE F2NI AyalLlSoidAazy FyR N
FftS3rdAz2yaé sKAOK VYdal &LISOATAC
SOARSYOS 6KSGUKSNI 206Gl AYSR TNRBY |
inculpatory or exculpatory evidence (related to the allegations) may,
therefore, be gathered by the investigator from, for example, law
enforcement where a criminal investigation is occurring concurrently
6AGK GKS NBOALMASYGQa ¢AdGES L- 3N

Id.at 30303.

The Department therefore believes it is important that at the phase of the
investigation where the parties have the opportunity to review and respond to
evidence, the universe of that exchanged evidence should include all evidence
(inculpatory and exculpatory) that relates to the allegations under investigation,
without the investigator having screened out evidence related to the allegations
that the investigator does not believe is relevant. The parties should have the
opportunity to argue that evidence directly related to the allegations is in fact
relevant (and not otherwise barred from use ungéi06.45), and parties will not
have a robust opportunity to do this if evidence related to the allegations is
withheld from the parties by the investigator.

Id.at 30304.



The Department emphasizes that the decisiomker must not only bé

a separate person from any investigator, but the decisiaker is

under an obligation to objectively evaluate all relevant evidence both
inculpatory and exculpatory, and must therefore independently reach a
determination regarding responsibility without giving deference to the
investigative report.

Id.at 30314.

733

Regardless of whether certain demographic groups are more or less financi
disadvantaged and thus more or less likely to hire an attorney as an advisor of
choice, decisiomakers in each case must reach determinations based on the
SOARSYOS FyR y2( az2tSte oF&aSR 2y -GKS
examination.The Department also notes that the final regulations require a trained
investigator to prepare an investigative report summarizing relevant evidence, and
permit the decisionmaker on the decisiol | | SNXQ& 26y AYAGALF GA
FYR StAOAG (SadAayz2ye FNRBY LI NIASAEA |yR
reach a determination regarding responsibility based on objective evaluation of all
relevant evidence including inculpatory and exculpatory evidence. Thus, the skill of
I LI NIeéQa FROAA2NI A& y2d (GKS 2yt& TI1O
YI1SNR&E O2yaARSNIGAzZy® 1d.at 30332.
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Unlike court trials where often the trier of fact consists of a jury of laypersons untrained in “
evidentiary matters, the final regulations require decisinakers to be trained in how to conduct a
grievance process and how to serve impartially, and specifically including training in how to
determine what questions and evidence are relevant. The fact that decisders in a Title IX

grievance process must be trained to perform that role means that the saméraietd decision

maker will determine the weight or credibility to be given to each piece of evidence, and the training
required undeg 106.45(b)(1)(iii) allows recipients flexibility to include substantive training about

how to assign weight or credibility to certain types or categories of evidence, so long as any such
training i iality and treats inants and equally. Thus, for example,
whereacrossSEF YAY I A2y ljdzSatAzy 2N LASOS 2F SOARSY
character or prior bad acts, under the final regulations the decisimaker cannot exclude or

refuse to consider the relevant evidence, but may proceed to objectively evaluate that relevant
evidence by analyzing whether that evidence warrants a high or low level of weight or credibility,

a2 t2y3 ta GKS RSOA&AZ2YYE|{SNRa S@Itddirzy NS
automatically assigning higher weight to exculpatory character evidence than to inculpatory
character evidence. Id. at 30337 (emphasis added).

[A] recipient must objectively evaluate all relevant evidence (inculpatory
and exculpatory) but retains discretion, to which the Department will
defer, with respect to how persuasive a decisiteker finds particular
evidence to be.

1d.at30337.
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While the proposed rules do not speak to admissibility of hearsay, prior bad acts,
character evidence, polygraph (lie detector) results, standards for authentication of
evidence, or similar issues concerning evidence, the final regulations require
recipients to gather and evaluate relevant evidence, with the understanding that
this includes both inculpatory and exculpatory evidence, and the final regulations
RSSY ljdSairzya yR SOARSyOS Fo62dzi | O
irrelevant with two exceptions and preclude use of any information protected by a
legally recognized privilege (e.qg., attoraglient).

Id.at 30247-48 (internal citations omitted).

737

While not addressed to hearsay evidence as such, § 106.45(b)(6)(i),
which requires postsecondary institutions to hold live hearings to
adjudicate formal complaints of sexual harassment, states that the
decision-maker must not rely on the statement of a party or
witness who does not submit to cross-examination, resulting in
exclusion of statements that remain untested by cross-examination.

Id. at 30247 . 1017.

The final regulations do not define relevance, and the ordinary
meaning of the word should be understood and applied.

Id. at 30247 n. 1018,
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The Department understands that courts of law operate under comprehensive, complex rul€s*e
evidence under the auspices of judges legally trained to apply those rules of evidence (which often
intersect with other procedural and substantive legal rules, such as rules of procedure, and

constitutional rights). Such p ive rules of evid admit hearsay

statements offered to prove the truth of the matter asserted) under certain conditions, which differ

in criminal and civil trials. Because Title IX grievance p are not court ings,

comprehensive rules of evidence do not, and need not, apply. Rather, the Department has prescribec

procedures designed to achieve a fair, reliable outcome in the context of sexual harassment in an

education program or activity where the conduct alleged constitutes sex discrimination under Title

IX. While judges in courts of law are competent to apply comprehensive, complicated rules of

evidence, the Department does not believe that expectation is fair to impose on recipients, whose

primary function is to provide education, not to resolve disputes between students and employees.
Id.at 30347.

While commenters correctly observe that the Confrontation ClauseIs
concerned with use of testimonial statements against criminal
defendants, even if use of a negstimonial statement poses no
constitutional problem under the Sixth Amendment, the statement
would still need to meet a hearsay exception under applicable rules of
evidence in a criminal court. For reasons discussed above, the
Department does not wish to impose a complex set of evidentiary rules
on recipients, whether patterned after civil or criminal rules.

Id.at 30347.
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¢KS 5SLI NIYSY(d dzyRSNAGIFyYyR& 02 S
against reliance on party and witness statements made by a person
who does not submit to crogxamination is a broader exclusionary
rule than found in the Federal Rules of Evidence, under which certain
hearsay exceptions permit consideration of statements made by
persons who do not testify in court and have not been eegasined.

Id.at 30348.

aAEq
CUTITLE
;; IX L:

[W]here a party or witness does not appear and is not cexasnined, the statements of that part

or witness cannot be determined reliable, truthful, or credible in acmmtroom setting like that of

Iy SRdOFGA2YyHE AyadAldiazyQa LINREOSSRAYy3 (KK
evidence, and legal professionals. . . . [R]ecipients are educational institutions that should not be
converted into de facto courtrooms. The final regulations thus prescribe a process that simplifies
evidentiary complexities while ensuring that determinations regarding responsibility result from
O2yaARSNI GA2y 2F NBtSOFyds NBtAIGotS SOARSYyOSo®
suggestion that instead the iSk should be i to rely on that are not
subject to crosexamination, if they are reliable; making such a determination without the benefit
of extensive rules of evidence would likely result in inconsistent and potentially inaccurate
assessments of reliability. Commenters correctly note that courts have notimposed a blanket rule
excluding hearsay evid from use in ive p i However, cases cited by
commenters do not stand for the ition that every i ive proceeding must be
permitted to rely on hearsay evidence, even where the agency lacks subpoena power to compel
witnesses to appear. 1d.at 30348.
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[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiomakers retain discretion regarding the weight

or credibility to assign to particular evidence. Further, for the reasons
RA&OdzaaSR 62053 4gKAES GKS FAyLl t
S @A RSy O S&10614%(b)(6)@zdoksSpreclude a decisinaker

from relying on statements of a party or witness who has not submitted
to crossexamination at the live hearing.

Id. at 30354.

Considerations for Applying
Regulatory Requirements



Recipients may not...

... adopt evidentiary rules of admissibility that contravene those
evidentiary requirements prescribed under § 106.45 . ..

... adopt a rule excluding relevant evidence whose probative value
is substantially outweighed by the danger of unfair prejudice . . .

... adopt rules excluding certain types of relevant evidence (e.g., lie

detector test results, or rape kits) where the type of evidence is not
either deemed “not relevant” (as is, for instance, evidence
concerning a complainant’s prior sexual history) or otherwise
barred from use under § 106.45 (as is, for instance, information
protected by a legally recognized privilege) . . .

1) Credibility Determinations
2) Issues of Relevance
3) Setting the Evidentiary Standard
4) Inculpatory & Exculpatory Evidence
5) Expert Testimony
6) Hearsay & Character
7) Federal Court on Title IX Evidence

Id. at 30294 (internal citations omitted)

7
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Credibility Determinations L

Credibility Determinations

AOften these cases are “word against word," so what exists to corroborate -
claims? A Assess demeanor: Does the person appear credible? Look at body language, eye
contact, level of nervousness, defensiveness, evasiveness, etc.

AReports to law enforcement, medical assistance, contemporaneous reports
or conversations, journal entries, witness accounts, etc. can be viewed as
corroborating (if medical or mental health reports exist you can ask the
complainant for access to those records).

Aln cases where medical or mental health records exist and panel members
gain access, it's a good idea to enlist the help of medical/mental health
experts to interpret.

AAvoid expectations or assumptions about behaviors or responses by either
complainant or respondent. Avoid stereotypes; prevent bias, implicit or

Alls the person’s account inherently believable? Plausible? What is his or her
potential bias?

A Does the person have a motive to be untruthful?

A Are there past acts that could be relevant (although past acts are not
determinative of the issue before you, they can be relevant for some purposes).

A Pay attention to inconsistencies, but remember that in cases of trauma,
inconsistencies can occur. Inconsistencies alone may not determine credibility or
lack thereof.

A Look out for attempts to derail the hearing, deflect away from questions, and/or

otherwise. bog down the hearing with irrelevant information.

A Check your own bias at the door. Do not pre-judge your findings until all relevant
information is heard. Do not be lured towards confirmation bias.
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Relevance

Title IX Regulations — Relevance

ARequire an “objective evaluation of all relevant evidence”
The new Title IX regulations “specifically . . . require 106.45(b)(1)(ii)

investigators and decision-makers to be trained on
issues of relevance, including how to apply the
rape shield provisions.”

AThe Department declines to define _certain terms in this
provision such as oupon request
directly related to the allegat
interpreted using their plain and ordinary meaning.

Pttps://wwnw federalregister gov/d/2020-10512/p-3515

The decision-maker is required to make relevance
determinations regarding cross-examination in real
time during the hearing.
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FRE 401 — Court Room Test
Relevant Evidence

Merriam Webster Definition of Relevant

. . . . AHaving significant and demonstrable bearing on the matter at )
Evidence in federal court is relevant if: hand
a) It has any tendency to make a fact more or less probable than it

i . ATending logically to prove or disprove a fact of consequence or
would be without the evidence; and

to make the fact more or less probable and thereby aiding the
b) The fact is of consequence in determining the action. trier of fact in making a decision

Alrrelevant Evidence - Evidence not tending to prove or disprove a - )
“Relevant.” Merriam-Webster.com Dictionary, Merriam-

matter in issue. Bryan A. Gardner, Black's Law Dictionary 10, (2014). Pg. 676 Webster, https; comydictionary/re
Accessed 12 Jul. 2020

ADoes the question call for an answer that makes an issue of
material fact more or less likely?

751 752
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FRE 403 = Court Room Exclusions shskg
Not Applied to Title IX Hearings I

ATitle IX Regulations do not define Probative > A"The Court may exclude relevant evidence if its probative value

substantially outweighed by a danger of one or more of the
following: Unfair Prejudice, Confusing the Issues, Misleading the

jury, Undue delay, Wasting time, Needlessly presenting
A"Each single piece of evidence must have a plus value.’ cumulative evidence.”
1JOHN H. WIGMORE, EVIDENCE 410 (1940). ANeed to app'y
AA recipient may not adopt a rule excluding relevant evidence
whose probative value is substantially outweighed by the danger
of unfair prejudice.”

What is Probative?

AEvidence that tends to prove or disprove a point in Issue.

Bryan A. Gardner, Black's Law Dictionary 10, (2014). Pg. 677
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Relevant but Hostile

1) Ibig/acl:i);:tt;cognixed Privileged Information -> (Attorney/Client & Where the substance OfG question is relevant, but the
2) Complainant's Sexual Predisposition (always) & Prior Sexual History Unless... manner in which an advisor attempts to ask the question
Two Exceptions is harassing, intimidating, or abusive (for example, the

3) Treatment Records without the parties written voluntary consent advisor vells, screams. or physically “leans in” to the
4) A recipient may adopt rules of order or decorum to forbid badgering a witness. yells, 4 phy: y

5) OCR Blog Post: The decision-maker must not rely on the statement of a party or witness's personal Space)/ the reciptent may approp”ate[yr
witness who does not submit to crass-examinati_on, _resulting in exclusion of evenhanded[y enforce rules Of decorum that require

s that remain untested by cro: on. . X X .
relevant questions to be asked in a respectful, non-abusive

6) A Recipient may fairly deem repetition of the same question to be irrelevant.
manner. hitps://www.federalregister.gov/d/2020-10512/p-3779
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Rape Shield Language

Title IX Hearing — FRE 412 Rape Shield Protections . ;fn?‘
& N

(a) Prohibited Uses. The following evidence is not admissible in a civil or criminal proceeding involving alleged sexual miscondut

[Tlhe rape shield language §106.45(b)(6)(i\ii) bars questions or =

(1) evidence offered to prove that a victim engaged in other sexual behavior; or

é Q A ﬁ S \/ o S I 62 le'j I C) 2YLIX | A \/ I Y L’l Qa a (2) evidence offered to prove a victim's sexual predisposition.
exceptionyand about D2 YLI F AV I yiQa LINA2NI &85 (b) Exceptions.
R (1) Criminal Cases . The court may admit the following evidence in a criminal case:
two exceptions (A) evidence of specific instances of a victim's sexual behavior,if offered to prove that someane other than the defendant was the
] source of semen, injury, or other physical evidence;
1) if offered toprove that someone other than the respondent (B) evidence of specific instances of a victim's sexual behavior with respect to the person accused of the sexual misconduct,if
itted the alleged sexual harassmerdr offered by the defendant to prove consent or if offered by the prosecutor; and
commi ) ) .
(©) evidence whose exclusion would violate the defendant's constitutional rights.
. . . . (2) Civil C . | ivil the d id ffered s | beh: | predi if
5 probatie value substantilly outweghs he danger o harm to amy it and of unfar prejucice o any party: T court may
2)if the question or evidence concerns sexual behavior between @ i i o fhe cou
. . admit evidence of a victim's reputation only if the victim has placed it in controversy.
the complainant and the respondent and is offered to praesent (@ Procedure to Determine Admissibiy.
Id. at 30336 n. 1308 (emphasis added).
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Relevance Litany...Making the Determination

Cross Examination & Relevance Determinationﬁﬂ
& I

1) What is at Issue? = AThe decision-maker(s) must first determine whether the question is
relevant and explain any decision to exclude a question as not relevant.
2) Admissibility Versus Probative A“[T]his provision does not require a decision-maker to give a lengthy or

. » . complicated explanation; it is sufficient, for a decision-maker to explain that a
3) What does the offered evidence go to prove? Not does it question is irrelevant because.... the question asks about a detail that is not

prove this at point of admissibility probative of any material fact concerning the allegations.”

https://www.federalregistergov/d/2020-10512/p-3896
4) Apply the Regulatory standards as applicable...Title IX A“[Dlirectly, orally, and in real time” precluding a requirement that cross
hearings not govemed by FRE per se examination questions be submitted or screened prior to the live

hearing.

A"The recipient may adopt a rule that prevents parties and advisors from
challenging the relevance determination (after receiving the decision-maker's
explanation) during the hearing.” s s ederiegstergovarzozo-tostzrp-02
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=

Evidentiary Standards L

“State whether the standard of evidence to be used to determine

Using a preponderance of the evidence standardnd considering

responsibility is th? pl:eponL:Jerance of the evidence standard or relevant definitions in the Policy, the hearing panel weighs the evidence

the clear and convincing evidence standard, apply the same to determine whether the Respondent violated the Policy.

standard of evidence for formal complaints against students as 50.01% likelihood or 50% and a feather

for formal complaints against employees, including faculty, and Which side do you fall on?

apply the same standard of evidence to all formal complaints of

sexual harassment;” https://www federalregister.gov/d/2020-10512/p-6468 “The Greater weight of the evidence, not necessarily established by the
1) Clear & Convincing greater number of witnesses testifying to a fact but by evidence that has

the most convincing force, superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasoanble doubt, is still
sufficient to incline a mind to one side of the issue rather than the
other.” Bryan A. Gardner, Black's Law Dictionary 10, (2014)., 1373

2) Preponderance of the Evidence
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Standard of Proof — Clear and Convincing ia Inculpatory Evidence

AEvidence indicating that the thing to be proved is highly
probable or reasonably certain. eran a carnes siacks Law Dictionary 10, 2014).674

ACertain facts must be proved by clear and convincing evidence, . . . ,
which is a higher burden of proof. This means the party must EV[def)Ce showing or teng'mg to show one’s
persuade you that it is highly probable that the fact is true. involvement in a crime or wrong.

CACI No. 201. More Likely True—Clear and C

Bryan A. Gardner, Black's Law Dictionary 10, (2014). Pg. 676
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Exculpatory Evidence

Court Room Expert Testimony Requirements— FRE 70;’}5.51?‘
i N

A witness who is qualified as an expert by knowledge,

. . . skill, experience, training, or education may testify in the
Evidence tending to establish a defendant’s form of an opinion or otherwise if:

Innocence. A

The expert's scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine a fact in
issue;

B

The Testimony is based on sufficient facts or data

o

The Testimony is the product of reliable principles and methods
Bryan A, Gardner, Black's Law Dictionary 10, (2014). Pg. 675 D;

The expert has reliably applied the principles and methods to the facts of
the case.
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Title IX Regulations — Expert Witnesses " Hearsay, Character, etc..

AWhile the proposed rules do not speak to admissibility of hearsay,
AM ust provide the parties equ al opportu nity to prior bad acts, character evidence, polygraph (lie detector) results,
. standards for authentication of evidence, or similar issues
present fact and expert witnesses. o . . . .
concerning evidence, the final regulations require recipients to
AExert witness evidence must be relevant. gather and evaluate relevant evidence

-10512/p-2947 (internal citations omitted)

AWithin these evidentiary parameters recipients retain the flexibility
to adopt rules that govern how the recipient's investigator and
decision-maker evaluate evidence and conduct the grievance
process (so long as such rules apply equally to both parties)
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https://www.justia.com/documents/trials-litigation-caci.pdf
https://www.federalregister.gov/d/2020-10512/p-2947

FRE 801 — Hearsay FRE 801 - Exclusions From Hearsay

(a) Statement. “Statement” means a person's oral assertion, written A (d) Statements That Are Not Hearsay. A statement that meets the following conditions is not hearsay:
assertion, or nonverbal conduct, if the person intended it as an A (1) ADeclarant-Wi t nessos Pri d ubjectto inati aprior

statement, and the statement:

assertion. A @is withthe declarant’ and was given under penalty of perjury at a trial, hearing, or other
“ M d deposition;
(b) Declarant. "Declarant’ means the person who made the proceecing orina deposiion;
tatement A (B) is consistent with the declarant's testimony and s offered:
S B A (i) to rebut an express or implied charge that the declarant recently fabricated it or acted from a recent improper
(c) Hearsay. “"Hearsay” means a statement that: influence or motive in so testifying; or
. . A (i) to rehabilitate the declarant’s credibility as a witness when attacked on another ground; or
(1) the declarant does not make while testifying at the current A (C)identifiesa person as someone the declarant perceived earler:
trial or hearing; and A@An Opposing Par.The datemsntiacfferen egaitstan opposing party and:
(2) a party offers in evidence to prove the truth of the matter A (A) was made by the party in an individual or representative capacity;
asserted in the statement A (B) is one the party manifested that it adopted or believed to be true;

A (€) was made by a person whom the party authorized to make a statementon the subject;
A (D) was made by the party’s agent or employee on a matterwithin the scope of that relationship and while it existed;

A (E) was made by the party’s coconspirator during and in furtherance of the conspiracy.
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Statements Not Subject to Cross Exam

FRE 803 — Exceptions to the Rule Against Hears_a}éi? 4

(1) Present Sense Impression. A statement describir)g or explaining an event or condition, OCR Blog POst -> https://www. v, ffices/li 1/blog/20200522.html
made while or immediately after the declarant perceived it.
(2) Excited Utterance . A statement relating to a startling event or condition, made while the If a party or witness does not submit to cross-examination at the live

declarant was under the stress of excitement that it caused.

(3) Then-Existing Mental, Emotional, or Physical Condition. A statement of the declarant’s
then-existing state of mind (such as motive, intent, or plan) or emotional, sensory, or physical

hearing, the decision-maker(s) must not rely on any statement of that
party or witness in reaching a determination regarding responsibility;

condition (such as mental feeling, pain, or bodily health), but not including a statement of provided, however, that the decision-maker(s) cannot draw an inference

memory or belief to prove the fact remembered or believed unless it relates to the validity or . . . e

terms of the declarant's will. about the determination regarding responsibility based solely on a

(4) Statement Made for Medical Diagnosis or Treatment . A statement that: party’s or witness's absence from the live hearing or refusal to answer
(A) is made for — and is reasonably pertinent to — medical diagnosis or treatment; and cross-examination or other questions.

(B) describes medical history; past or present symptoms or sensations; their inception; Section 106.45(b)(6)(i)
or their general cause.

(Not Entire Rule)
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Potential Federal Court Rulings on Evidenc__e?ir;? 4

Haidak v. University of Massachusetts-Amherst, 933 F.3d 56 (1st Cir. App.
8/6/2019)

“The rules that govern a common law trial need not govern a university
disciplinary proceeding. But the rules of trial may serve as a useful benchmark to
guide our analysis.” Id. at 67.

Thank You!

For example, even in a full-blown federal trial, “extrinsic evidence is not
admissible to prove specific instances of a witness's conduct in order to attack or
support the witness's character for truthfulness.” Fed. R. Evid. 608(b). And
extrinsic evidence aside, the court has ample discretion to exclude evidence “if
its probative value is substantially outweighed by a danger of ... undue delay,
wasting time, or needlessly presenting cumulative evidence.” Fed. R. Evid. 403.
Because a federal district court would have been well within its discretion in
excluding the transcript, it follows a fortiori that an identical decision by the
Hearing Board did not violate Haidak's right to due process. id.

Assessment to follow...
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Reference Decisions and Flexibility I‘:;Irll;‘
Unless otherwise noted, source: Department of Education, The Department has given you some flexibility here. As you draft >
Nondiscrimination on the Basis of Sex in Education Programs or your policies and procedures, you have a decision to make about
Activities Receiving Federal Financial Assistance, 85 Fed. Reg. how you conduct your investigations. This is largely based on
30026 (May 19, 2020)(final rule) (online at your staffing Ieve[anq if you mte@ to have your investigator
https://www.qovinfo.qov/content/pka/FR-2020-05-19/pdf/2020- make any determinations of credibility of evidence and/or parties

(Obama era investigations). It is one of the decisions you will

need to make as a campus. If you stay the course, and continue to
have investigators determine credibility and relevance, very little
changes. If you decide they will not do this, investigations change
significantly.

10512.pdf).
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Outsourcing Is an Option A note about §106.45(b)(7)

The Department notes that nothing in the final regulations precludes a = Section 106.45(b)(7) specifies that the decision-maker must be a

recipient from carrying out its responsibilities under § 106.45 by outsourcing different person from the Title IX Coordinator or investigator; but
such responsibilities to professionally trained investigators and adjudicators 4

outside the recipient's own operations. The Department declines to impose a the final regulations do not preclude a Title IX Coordinator from
requirement that Title IX Coordinators, investigators, or decision-makers be also serving as the investigator.
licensed attorneys (or otherwise to specify the qualifications or experience

needed for a recipient to fill such positions), because leaving recipients as

much flexibility as possible to fulfill the obligations that must be performed by

such individuals will make it more likely that all recipients reasonably can

meet their Title IX responsibilities.

Id. at 30135 n.596.

Id. at30105.
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§ 106.45(b)(5)(i)-(vii) e 106.45(b)(5)(i)-(vii) continued

Requires recipients to investigate formal complaints in a manner that: = AGives the parties equal opportunity to select an advisor of the party’s ¢

AKeeps the burden of proof and burden of gathering evidence on the choice (who may be, but does not need to be, an attorney);

recipient while protecting every party’s right to consent to the use of ARequires written notice when a party’s participation is invited or
the party’s own medical, psychological, and similar treatment records; expected for an interview, meeting, or hearing;

AProvides the parties equal opportunity to present fact and expert AProvide both parties equal opportunity to review and respond to the
witnesses and other inculpatory and exculpatory evidence; evidence gathered during the investigation; and

ADoes not restrict the parties from discussing the allegations or ASends both parties the recipient’s investigative report summarizing the
gathering evidence; Id.at 30053 relevant evidence, prior to reaching a determination regarding

responsibility. 1d.at 30053
781 782
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§ 106.45(b)(1)(i)-(x)

ATreats complainants and respondents equitably by recognizing :
the need for complaints to receive remedies where a respondent is
determined responsible and for respondents to face disciplinary
sanctions only after a fair process determines responsibility;

Trainin g AObjectively evaluates all relevant evidence both inculpatory and
exculpatory, and ensures that rules voluntarily adopted by a
recipient treat the parties equally;

Id. at 30053,
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§ 106.45(b)(1)(i)-(x) continued § 106.45(b)(1)(i)-(x) continued

ARequires Title IX Coordinators, investigators, decision - - Alnforms all parties of critical information about recipient’s procedures -
makers, and persons who facilitate informal resolutions to including the range of remedies and disciplinary sanctions a recipient
be free from conflicts of interest and bias and trained to may impose, the standard of evidence applied by the recipient to all
serve impartially without prejudging the facts at issue ; formal complaints of sexual harassment under Title IX (which must be

APresumes the non-responsibility of respondents until conclusions either the preponderance of the evidence standard, or the clear and
of the grievance process; convincing evidence standard), the recipient’s appeal procedures, and

Alncludes reasonably prompt time frames for the grievance the range of supportive measures available to both parties; and
process; AProtects any legally recognized privilege from being pierced during a

grievance process. 1630053

Id. at 30053 (emphasis added).
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Training

“Best practices"/"Experts”/Certification
Impartiality of Title IX operatives

No bias

No conflicts of interest

Training on the institution’s specific policies, procedures and processes

Investigations

Training on “relevance” of evidence for investigations and hearings

A

A

A

A

A No sexual stereotypes in training materials
A

A

A Training on technology used in hearings
A

We assume that all recipients will need to train their Title IX Coordinators, an investigator,
any person designated by a recipient to facilitate an informal resolution process (e.g,, a
‘mediator), and two decision-makers ing an itic decisi ker for appeals).
We assume this training will take approximately eight hours for all staff at the . . . IHE level.

Id. at 30567.
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What has happened? L Preparing your questions pre-interview
AA formal complaint has been received (and signed). ARead the Formal Complaint
AAn initial meeting with the Title IX Coordinator has happened to AWrite out the questions you have about the report on first read.

provide support measures.

AA notice of investigation has gone out to both parties.

AThe case has been assigned to you (the investigator) or as the Title IX
Coordinator, you are the investigator, or you have outsourced the
investigation.

AThe investigator has read the formal complaint. AHave all of these typed out ahead of the first interview.

ARead the Formal Complaint again.
AWhat additional questions do you have about the incident narrative.
AWho is identified in the Formal Complaint you feel you need to interview.
AWhat questions do you have for those individuals?

AWhich route for investigations has your school opted for? ARevise and update with additional questions and witnesses as you go.
Alnvestigations with or without credibility assessments?
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wASEs,

Crossover interview techniques e

§ 106.45(b)(5)(iv)

(iv) Provide the parties with the same opportunities to have others ATitle IX investigation framework is good practice for other kinds
present during any grievance proceeding, including the opportunity of investigations:

to be accompanied to any related meeting or proceeding by the
advisor of their choice, who may be, but is not required to be, an
attorney, and not limit the choice or presence of advisor for either AThreat assessment or BIT concerns investigations
the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions

ACode of Conduct violations

AEducational conversations with student

regarding the extent to which the advisor may participate in the AAcademic Integrity case investigations
proceedings, as long as the restrictions apply equally to both AHazing investigations
parties;
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How to start an interview

Aintroduce yourself
Als small talk appropriate? Build rapport. Establish baseline

. . responses*
Fact Finding and Data | Abxplain your role
] COl |.6Ct|0n AExplain you will be note/taking/recording the interview for notes
(Wlth credi blllty assessment) AAsk interviewee to share their recollections of the incident.

ADo not interrupt the narrative
ALet them talk until they are done
AFollow up questions later
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Remember your role Follow-up questions
[H
You are NOT a party’s lawyer, advisor, counselor, parent, or friend AWhen seeking clarification after the party’s initial recollection of the
You ARE an investigator and a facilitator event, try to ask questions that build confidence and put them at
You ARE free from bias ease.

You ARE free from prejudgment

A"You said you left the party around Tam, is that correct?”
You ARE interested in finding out fact about the incident 4 party

You ARE interested in the truth A"You said you recalled having three cups of ‘red solo cup’ punch, is
that right?”

Being Impartial # Being a Robot Alf they are describing a location, it might be helpful to ask them to

You can be a neutral fact-finder and still show empathy and kindness. sketch out the room for you (if it is a residence hall, you should have

Investigation spaces should be judgement free zones those schematics on your computer to pull up/print out).

7%NASPA/Hierophant Enterprises, Inc, 2020. Copyrighzgg material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Clarifications L Sense and Feel questions
AWhen asking harder questions about the order of events, or specifics A"Can you draw what you A"Tell me more about that.”
about the conversation or activities, you may run into a series of “I experienced?” A"What did you hear?”

don‘t know" or “I can't remember” statements. That's ok. A"What were you feeling when

ATell bout his/h
AReassure the party its ok that they cannot remember or don't know. XYZ occurred?” ell me about his/her eyes

i o
AYou can move to another question or kind of questioning. A"What did you smell?” A"What can you not forget?

Alf you hit a memory gap, ask them some sensory questions to see if
it triggers any memories. Often there are memories they cannot
access unless you ask the question from a different lens. A"What were you feeling when

you were kissing?”

A"Can you show me?”

Source: Russell Strand, Frontline Training Conference, 2018
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A word about trauma Meet the student where they are:

AAnyone you speak with about alleged sexual harassment ABaseline knowledge =
(complainant, respondent, or witnesses) could have experienced AHow to evaluate risk
or still be experiencing trauma as a result of the alleged AFactors to consider in decision-making
situation AMedically accurate knowledge of sex, reproduction, sexual health

A Ability to navigate interpersonal relationships

ABe cognizant that talking to you may be very difficult for the ACommunication skills

parties. A Conflict resolution skills
ARemember to document their experience with as little AEmotional intelligence
interruption as possible. Follow-up questions should be limited. ANot all students know the same thing about the same things
Aldeally, you want the party being interviewed to do most of the
speaking. Modified from: Russell Strand, Frontine Training Conference, 2018
799 800
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Types of Evidence

VERBAL PHYSICAL
Alnterviews with: Almages (photos and videos)
. . AParties AText messages
Gathering and Evaluating AWitnesses Ascreen shots
Evidence (with Credibility AGtherswith vt ADocuments
Assessment) e AE-mails

ASecurity footage
AMedical records
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wASEs,

Credibility of the Parties and Evidence -\%"nlriu

Ask them for evidence they want reviewed ||Irxu
%"":, :.-.'-‘.'-:r

Alnculpatory evidence AcCredibility = “the accuracy and reliability of evidence.”
AExculpatory evidence AA credibility assessment is necessary for each piece of evidence
ARelevant to the allegations considered in the investigation.

ARape shield law protections
AWitnesses to interview
Alf they know of others with similar experiences

ACharacter testimony is permitted

Source: Nedda Black, J.D, et al, The ATIXA Playbook: Best Practices for the Post-Regulatory Era at 101 (ATIXA, 2017).
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Credibility: EEOC Guidance

A If there are conflicting versions of relevant events, the employer will have to weigh each party's credibili
Credibility assessments can be critical in determining whether the alleged harassment in fact occurred.
Factors to consider include:

A Inherent plausibility: Is the testimony believable on its face? Does it make sense?
A Demeanor: Did the person seem to be telling the truth or lying?
A Motive to falsify: Did the person have a reason to lie?

Ac ion: Is there witness testit (such as testimony by eye-witnesses, people who saw the
person soon after the alleged incidents, or people who discussed the incidents with him or her at around
the time that they occurred) or physical evidence (such as written documentation) that corroborates the
party’s testimony?

A Past record: Did the alleged harasser have a history of similar behavior in the past?

A None of the above factors are determinative as to credibility. For example, the fact that there are no eye-
witnesses to the alleged harassment by no means necessarily defeats the complainant's credibility, since
harassment often occurs behind closed doors. Furthermore, the fact that the alleged harasser engaged in
similar behavior in the past does not necessarily mean that he or she did so again.

805

Investigative relevance

A"The investigator is obligated to gather evidence directly related
to the allegations whether or not the recipient intends to rely on
such evidence (for instance, where evidence is directly related to
the allegations but the investigator does not believe the evidence
to be credible and thus does not intend to rely on it).

AThe parties may then inspect and review the evidence directly
related to the allegations. The investigator must take into
consideration the parties’ responses and then determine what
evidence is relevant and summarize the evidence in the

investigative report”
Id. at 30248.
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Investigative relevance continued

§ 106.45(b)(7)

"The parties then have equal opportunity to review the investigative
report; if a party disagrees with an investigator's determination about
relevance, the party can make that argument in the party’s written
response to the investigative report under § 106.45(b)(5)(vii) and to the
decision-maker at any hearing held; either way the decision-maker is
obligated to objectively evaluate all relevant evidence and the parties
have the opportunity to argue about what is relevant (and about the
persuasiveness of relevant evidence).”

1d. 2t 30249,

Section 106.45(b)(7) also helps prevent injection of bias into Title IX"
sexual harassment grievance processes, by requiring transparent
descriptions of the steps taken in an investigation and

explanation of the reasons why objective evaluation of the

evidence supports findings of facts and conclusions based on

those facts.

Id. at 30389 (emphasis added)
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The final regulations permit exchange of all evidence “directly
related to the allegations in a formal complaint” during the
investigation, but require the investigator to only summarize
“relevant” evidence in the investigative report (which would exclude
sexual history information deemed by these final regulations to be
“not relevant”), and require the decision-maker to objectively
evaluate only “relevant” evidence during the hearing and when
reaching the determination regarding responsibility.

Id. at 30352,
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An Investigative Note about Rape Shield Laws { "|Tx“ 4

Rape Shield Continued

To further reinforce the importance of correct application of the
rape shield protections, we have revised § 106.45(b)(6)(i) to
explicitly stat that only relevant questions may be asked, and the
decision-maker must determine the relevance of each cross-
examination questions before a party or witness must answer.

Id. at30352.
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Obligations

Obligations Continued

“The investigator is obligated to gather evidence directly related to the
allegations whether or not the recipient intends to rely on such evidence
(for instance, where evidence is directly related to the allegations but the
recipient’s investigator does not believe the evidence to be credible and
thus does not intend to rely on it). The parties may then inspect and
review the evidence directly related to the allegations. The investigator
must take into consideration the parties’ responses and then determine
what evidence is relevant and summarize the relevant evidence in the
investigative report.

Id. at 30352 (internal citations omitted).

“The parties then have equal opportunity to review the investigative
report; if a party disagrees with an investigator's determination about
relevance, the party can make that argument in the party’s written
response to the investigative report under § 106.45(b)(5)(vii) and to the
decision-maker at any hearing held; either way the decision-maker is
obligated to objectively evaluate all relevant evidence and the parties
have the opportunity to argue about what is relevant (and about the
persuasiveness of relevant evidence).”

1d. at 30248-49.
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Without Credibility
Assessment

Why would you consider this? L

ACross purpose. The purpose of the hearing is to determine
credibility of all the parties and all the evidence. If the investigator
does this, one could later assert bias against the investigator for
making their assessment of the parties and/or the evidence.

ATime. Investigations that accept information, gather documents, and
statements, and provide a relevance review of said documents would
make for an effective summary of the investigative materials
presented for the hearing to sort through.

ARepetition. Anything anyone says to you, they will have to say again
at the hearing and be subject to cross-examination, or it won't be
considered.
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Bias, Impartiality, Conflicts of
Interest, Sex Stereotypes

815

Bias/Conflict of Interest L

wASEs,

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigator
decision-makers, and individuals who facilitate any informal
resolution process to be free of bias or conflicts of interest for or
against complainants or respondents  and to be trained on how
to serve impartially .

1d. at 30103 (emphasis added)



“Bias” in Ikpeazu v. University of Nebraska "|Tx“

With respect to the claim of bias, we observe that the committee p APersonal animosity
members are entitled to a presumption of honesty and integrity unless
actual bias, such as personal animosity, illegal prejudice, or a
personal or financial stake in the outcome  can be proven. ... The APersonal or financial stake in the outcome
allegations Ikpeazu makes in support of his bias claim are generally
insufficient to show the kind of actual bias from which we could
conclude that the committee members acted unlawfully. ASex, race, ethnicity, sexual orientation, gender identity, disability or
immigration status, financial ability or other characteristic

Alllegal prejudice

ABias can relate to:

Ikpeazu v. University of Nebraska, 775 F.2d 250, 254

(8th Cir. 1985) (internal citations omitted, emphasis added).
Id. at 30084 (emphasis added).
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Final Thought

Does DOE require “Implicit Bias” training? ||Irxu
%"":, :.-.'-‘.'-r

The Department declines to specify that training of Title IX
personnel must include implicit bias training  ; the nature of the

training required under § 106.45(b)(1)(iii) is left to the recipient’s Remember, other modules in the NASPA Title IX Training
discretion so long as it achieves the provision’s directive that such Certificate curriculum address student conduct, Title IX hearings,
training provide instruction on how to serve impartially and avoid Title IX investigations, report writing, informal resolution,
prejudgment of the facts at issue, conflicts of interest, and bias, and FERPA/records management, evidence, etc.

that materials used in such training avoid sex stereotypes.

Id. at 30084 (emphasis added)
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& NASPA.

Student Affairs Administrators
in Higher Education

Thank You... Constructing a Report

Assessment will follow.
Dr. Jennifer R. Hammat

Dean of Students
University of Southern Indiana
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This Module is Designed for

Reference

823

TRACK 1 - Title IX Coordinators
TRACK 3 —Title IX Investigators

Unless otherwise noted, source: Department of Education,
Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance, 85 Fed. Reg.
30026 (May 19, 2020)(final rule) (online at
https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-
10512.pdf).
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Outsourcing Is an Option

The Department notes that nothing in the final regulations precludes a
recipient from carrying out its responsibilities under § 106.45 by outsourcing
such responsibilities to professionally trained investigators and adjudicators
outside the recipient’s own operations. The Department declines to impose a
requirement that Title IX Coordinators, ir s, or decisiol kers be
licensed attorneys (or otherwise to specify the qualifications or experience
needed for a recipient to fill such positions), because leaving recipients as
much flexibility as possible to fulfill the obligations that must be performed by
such individuals will make it more likely that all recipients reasonably can
meet their Title IX responsibilities.

Id. at 30105,

Bias/Conflict of Interest

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigators,
decision-makers, and individuals who facilitate any informal
resolution process to be free of bias or conflicts of interest for or
against complainants or respondents  and to be trained on how
to serve impartially .

1d. at 30103 (emphasis added)
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Investigation Obligations

§ 106.45(b)(5)(i)-(vii)

Requires recipients to investigate formal complaints in a manner that:

AKeeps the burden of proof and burden of gathering evidence on the
recipient while protecting every party’s right to consent to the use of
the party’s own medical, psychological, and similar treatment records;

AProvides the parties equal opportunity to present fact and expert
witnesses and other inculpatory and exculpatory evidence;

AGives the parties equal opportunity to select an advisor of the party’s
choice (who may be an attorney, but does not need to be, an attorney);

Id. at 30053.
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https://www.govinfo.gov/content/pkg/FR-2020-05-19/pdf/2020-10512.pdf

ansey

§ 106.45(b)(5)(i)-(vii) continued e

ARequires written notices when a party’s participation is invited or
expected for an interview, meeting, or hearing;

AProvides both parties equal opportunity to review and respond to
the evidence gathered during the investigation;

ASends both parties the recipient’ investigative report
summarizing the relevant evidence, prior to reaching a
determination regarding responsibility.

Id. at 30053,

829

Report Purpose

We agree that the final regulations seek to provide strong, clear
procedural protections to complainants and respondents, including
apprising both parties of the evidence the investigator has
determined to be relevant, in order to adequately prepare for a
hearing (if one is required or otherwise provided) and to submit
responses about the investigative report for the decision-maker to
consider even when | hearing is not required or otherwise provided.

Id. at 30309,
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Report purpose and combining continued . ||Irxu

AA valuable part of this process is giving parties (and advisors who"
are providing assistance to the parties) adequate time to review,
assess, and respond to the investigative report in order to fairly
prepare for the live hearing or submit arguments to a decision-
maker where a hearing is not required or otherwise provided.

Aln the context of a grievance process that involves multiple
complainants, multiple respondents, or both, a recipient may
issue a single investigative report.

Id. at 30309,

Findings or Conclusions in Report?

The Department does not wish to prohibit the investigator from :
including recommended findings or conclusions in the investigative
report. However, the decision-maker is under an independent
obligation to objectively evaluate relevant evidence, and thus
cannot simply defer to recommendations made by the investigator
in the investigative report.

Id. at 30308,
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Elements of the Investigative
Report

833

No Position

The Department takes no position here on such elements beyond :
what is required in these final regulations; namely, that the
investigative report must fairly summarize relevant evidence. We
note that the decision-maker must prepare a written determination
regarding responsibility that must contain certain specific elements
(for instance, a description of procedural steps taken during an
investigation) and so a recipient may wish to instruct the
investigator to include such matters in the investigative report, but
these final regulations do not prescribe the contents of the
investigative report other than specifying its core purpose of
summarizing relevant evidence. d.at 30310,



Why review the report?

D

iscretion

AAllowing the parties to review and respond to the investigative
report is important to providing the parties with notice of the
evidence the recipient intends to rely on in deciding whether the
evidence supports the allegations under investigation.

AThese final regulations do not prescribe a process for the inclusion
of additional support information or for amending or
supplementing the investigative report in light of the parties’
responses after reviewing the report.

1d. at 30310,

835
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ARecipients enjoy discretion with respect to whether and how to
amend and supplement the investigative report as long as any
such rules and practices apply equally to both parties, under the
revised introductory sentences of § 106.45(b). d. at 30310.

AA recipient may require all parties to submit any evidence that
they would like the investigator to consider prior to the
finalization of the investigative report thereby allowing each party
to respond to the evidence in the investigative report sent to the
parties under § 106.45(b)(5)(vii).

Id. at 30310-11
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Discretion continued

Reminders

A recipient also may provide both parties with an opportunity to
respond to any additional evidence the other party proposes after
reviewing the investigative report. If a recipient allows parties to
provide additional evidence in response to the investigative report,
any such additional evidence will not qualify as new evidence that
was reasonably available at the time the determination regarding
responsibility was made for purposes of appeal under §
106.45(b)(8)(i)(B). Id. at30311

A“The investigator is obligated to gather evidence directly related =
to the allegations whether or not the recipient intends to rely on
such evidence (for instance, where evidence is directly related to
the allegations but the investigator does not believe the evidence
to be credible and thus does not intend to rely on it).

AThe parties may then inspect and review the evidence directly
related to the allegations. The investigator must take into
consideration the parties’ responses and then determine what
evidence is relevant and summarize the evidence in the
investigative report” 1@ at 30248,
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Reminders continued

§ 106.45(b)(7)

"The parties then have equal opportunity to review the investigative
report; if a party disagrees with an investigator's determination about
relevance, the party can make that argument in the party’s written
response to the investigative report under § 106.45(b)(5)(vii) and to the
decision-maker at any hearing held; either way the decision-maker is
obligated to objectively evaluate all relevant evidence and the parties
have the opportunity to argue about what is relevant (and about the
persuasiveness of relevant evidence).”

1d. at 30248-49.
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840

Section 106.45(b)(7) also helps prevent injection of bias into Title IX"—
sexual harassment grievance processes, by requiring transparent
descriptions of the steps taken in an investigation and

explanation of the reasons why objective evaluation of the

evidence supports findings of facts and conclusions based on

those facts .

Id. 2t 30389 (emphasis added)



Background

1. BACKGROUND AND REPORTED CONDUCT

ASummary of allegation goes here. Identify the names of the CP
and RP here and the Investigator. [One paragraph summary].

Report Sections to Consider
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Jurisdiction
1. JURISDICTION 11l. SCOPE OF THE INVESTIGATION
AThis office houses the Title IX Office which has campus-wide A[This is the time]ine and details pertinent to the case. It is the
responsibility for investigating alleged violations of the Sexual record of when it was reported. If a No Contact Order was
Harassment Policy. This office responds to claims of harassment issued. When parties were notified, interviewed, submitted

evidence, asked for additional parties to be interviewed, and if

(including sexual assault), stalking, dating violence, domestic they rescheduled or didn't respond.

violence, and retaliation brought forward by students, AThis i . o . L
employees or third parties. Th|s is the accouAntAlng forAthe At|me |tAtook fqr the investigation. It
will match what is in the file, (in emails and in phone logs). (1-2

paragraphs).]
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Scope continued

Scope continued L

AParties interviewed: = ADocumentary evidence acquired:
AWritten statement of Complainant Name, dated February 5, 2019

. . . AText message correspondence between CP Name and Witness 1
ARespondent Name, in-person interview on February 8, 2019 Name (received February 21, 2019)

AComplainant Name, in-person interviews on February 7, 2019

AWitness 1 Name, in-person interview on February 9, 2019 AText message correspondence between CP Name and Witness 2
Name (received February 21, 2019)

AText message correspondence between Witness 2 Name and Witness
AWitness 3 Name, in-person interview on February 11, 2019 3 Name (received February 18, 2019)

AWitness 4 Name, in-person interview on February 12, 2019 AVideo shared by Witness 4, February 20, 2019
APhotographs shared by Witness 3 and Witness 4, February 21, 2019

AWitness 2 Name, in-person interview on February 10, 2019
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Relevant policies** ! Investigation SUMMARY

IV. RELEVANT POLICY AND LAW PROHIBITING SEXUAL V. INVESTIGATION SUMMARY

HARASSMENT (INCLUDING SEXUAL ASSAULT) AND A Statement Summary of the Parties
RETALIATION Complainant:
Respondent:
AThis is straight from your policy. What are the relevant policy B. Documentary Evidence:
prohibitions you have published with regard to sexual Below is the list of the documentary evidence reviewed for this report:
harassment (the definitions and why it is being investigated). ADocumentation and investigative files obtained by the Title IX Investigator;
Aln this new format, this section could be optional, we included it AThe written statement provided by the COMPLAINANT and evidence;

AThe written statement provided by the RESPONDENT and evidence; and

to make the investigative report complete. AUniversity policies.
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Analysis (this could be relevance or credibility)** Summary of the Analysis**
[}
VI. ANALYSIS C. Summary of the Analysis
A. of Evid: : Prep of the Evi AlIn the instant case... (This is the narrative of the information learned, from all parties, in a
Findings in this investigative report are based on a “preponderance of the evidence” §ufmmar){ presentation of what was learned, and the analysis applied to that factual
standard. In other words, after reviewing all of the evidence, including the relative credibility information)

of the parties and their statements during interviews, whether it is more likely than not that
the conduct occurred as alleged. If the conduct did occur as alleged, then an analysis is

completed to determine whether the conduct violated University policy. (Please note: the [If Affirmative Consent is in Question:] if something like this is in your policy...

report’s findings do not reach conclusions whether the alleged conduct violated state or Aln evaluati_ng Affirmative Consent in cases of alleged incapacitation, the University asks
federal laws, but instead address whether the University's policies were violated). two questions:
B. Fact Finding A1) Did the person initiating sexual activity know that the other party was incapacitated? If
a) A list of the facts discovered during the investigation not,
b) A summary of the facts/details agreed and disagreed upon by the CP and RP A2) Should a sober, reasonable person in the same situation have known that the other

party was incapacitated?
©) Thisis the nuts and bolts of what happened A If the answer to the first question is “YES," Affirmative Consent was absent, and the

conduct is likely a violation of this policy.
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Credibility Assessment** I Credibility Assessment**

AD. . .
- Credibilty Assessment AThese factors will now be assessed for the purposes of this

investigation.

A According to the Equal Employment Opportunity Commission's Enforcement Guidance on Vicarious Employer Liability for
Unlawful Harassment by Supervisors dated June 18, 1999:

A If there are conflicting versions of relevant events, the employer will have to weigh each party's credibility. Credibility
assessments can be critical in determining whether the alleged harassment in fact occurred. Factors to consider include:

AThe Complainant...
A Inherent plausibility: Is the testimony believable on its face? Does it make sense?
A Demeanor: Did the person seem to be telling the truth or lying? AThe Respo ndent.
A Motive to falsify: Did the person have a reason to lie?
A Corroboration: s there witness testimony (such as testimony by eye-witnesses, people who saw the person soon after the AThe Witnesses...
alleged incidents, or people who discussed the incidents with him or her at around the time that they occurred) or physical
evidence (such as written documentation) that corroborates the party's testimony?
A Past record: Did the alleged harasser have a history of similar behavior in the past?

A None of the above factors are determinative as to credibility. For example, the fact that there are no eye-witnesses to the
alleged harassment by no means necessarily defeats the complainant's credibility, since harassment often occurs behind
closed doors. Furthermore, the fact that the alleged harasser engaged in similar behavior in the past does not necessarily
mean that he or she did so again.
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Relevant Evidence e, Conclusions and/or Recommendations**

VII. CONCLUSION
A The investigator finds that the credible evidence evidence supports a possible violation(s) of the

AList of the evidence provided

Asummary of whether determined to be relevant or not University's Sexual Harassment policy. This report will be forwarded to the decision-maker. OR
A The investigator finds the credible evidence does not support a possible violation(s) of the
Acan break this out by inculpato ry and excu Ipatory University's Sexual Harassment policy. This report will be forwarded to the decision-maker.
. VIl. RECOMMENDATIONS
Aone party may prowde more than the other A As a Title IX matter, the University has the authority to evaluate the allegations and make findings as
i i X X applied to students and employees for disciplinary purposes. The investigator recommends that the
AMake sure you assign who provlded the evidence in the Respondent should go through the live hearing process for possible violations of the University
. . . . . Sexual Harassment Policy. In similarly situated cases of this nature, a common outcome has been
summary of evidence (and the dates received in the timeline of Suspension from the University. OR
events — evidence is often sent after interviews with the A As aTitle IX matter, the University has the authority to evaluate the allegations and make findings as
applied to students and employees for disciplinary purposes. The investigator does not
investigator)A recommend the Respondent should go through the live hearing process for possible violations of

the University Sexual Harassment Policy.
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Involve your colleagues

ADraft up a template that works for your school
ADraft it together

AHave counsel review it

Bias, Impartiality, Conflicts of
Interest, Sex Stereotypes

AHave students review it
AHave academics review it
AYou want this template to be the blueprint all investigator use

AModify as you need. Keep it simple.
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Bias/Conflict of Interest

L, “Bias” in Ikpeazu v. University of Nebraska . "
Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigator > AWith respect to the claim of bias, we observe that the committee -
decision-makers, and individuals who facilitate any informal members are entitled to a presumption of honesty and integrity unless

resolution process to be free of bias or conflicts of interest for or actual bias, S.UCh as persongl animosity, ilegal prejudice, or a
personal or financial stake in the outcome  can be proven. ... The

against c_ompla_inants or respondents  and to be trained on how allegations Ikpeazu makes in support of his bias claim are generally
to serve impartially . insufficient to show the kind of actual bias from which we could
d. 2t 30103 (emphasis added). conclude that the committee members acted unlawfully.

Ikpeazu v. University of Nebraska, 775 F.2d 250, 254
(8th Cir. 1985) (internal citations omitted, emphasis added).
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Does DOE require “Implicit Bias" training?

APersonal animosity The Department declines to specify that training of Title IX

Alllegal prejudice personnel must include implicit bias training  ; the nature of the
) ) . training required under § 106.45(b)(7)(iii) is left to the recipient’s

APersonal or financial stake in the outcome g req XD f P

discretion so long as it achieves the provision’s directive that such
training provide instruction on how to serve impartially and avoid
prejudgment of the facts at issue, conflicts of interest, and bias, and
that materials used in such training avoid sex stereotypes.

ABias can relate to:

ASex, race, ethnicity, sexual orientation, gender identity, disability or
immigration status, financial ability or other characteristic

1d. at 30084 (emphasis added)
Id. at 30084 (emphasis added).
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Final Thought

Remember, other modules in the NASPA Title IX Training
Certificate curriculum address student conduct, Title IX hearings,

Title IX investigations, report writing, informal resolution, Tha n k YO u...
FERPA/records management, evidence, etc.

Assessment will follow.

8%NASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gé material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

& NASPA.

Student Affairs Administrators
in Higher Education

This Module is Designed for

WASA4 TRACK 1 —Title IX Coordinators

TRACK 2 - Title IX Decision-Makers and Student Conduct
Administrators

Imagining Title IX Hearing
Proceedings Under the New [ TITLE

Regulations R
il

I ¢
¥ 4’6 CE“‘\

Peter Lake

Professor of Law, Charles A. Dana Chair, and Director of
the Center for Excellence in Higher Education Law and
Policy, Stetson University College of Law

Dr. Jennifer R. Hammat ) Copyrighted material. May not be
Dean of Students, University of Southern Indiana reproduced without permission.

863 864



Reference e This Module is an Overview

We will discuss topics more in depth in the live virtual session,
Unless otherwise noted, source: Department of Education, including:
Nondiscrimination on the Basis of Sex in Education Programs or Activities
Receiving Federal Financial Assistance, 85 Fed. Reg. 30026 (May 19,
2020)(final rule) (online at https://www.govinfo.gov/content/pkg/FR- X
2020-05-19/pdf/2020-10512.pdf). AAdvisors
ASpecial Issues in Cross-Examination

ASupportive Measures, Sanctions and Remedies
AConsent

ANo-Shows and Failure to Submit to Cross-Examination
AAppeals

[Some of these topics are also covered in other pre-recorded modules.]

865 866
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Separate Decision-Maker(s)

The Department emphasizes that the decision-maker must not only
be a separate person from any investigator, but the decision-maker
is under an obligation to objectively evaluate all relevant evidence
both inculpatory and exculpatory, and must therefore
independently reach a determination regarding responsibility
without giving deference to the investigative report.

Id. at 30314 (emphasis added).

Live Hearings and
Decision-Makers
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Decision-Maker Training Mandates " Eliciting Testimony
%
[T]he decision-maker will be trained in how to conduct a grievance The Department also notes that the final regulations require a
process, including trained investigator to prepare an investigative report summarizing
AHow to determine relevance relevant evidence, and permit the decision -maker on the
. . decision-maker 86s own initiative to as
AHow to apply the rape shield protections ) . . S
testimony from parties and witnesses , as part of the recipient’s

AHow . ... to determine the relevance of a cross-examination burden to reach a determination regarding responsibility based on

question before a party or witness must answer. objective evaluation of all relevant evidence including inculpatory

Id. at 30353 (bullets added). and eXCU[patOfy eVidenCe.

Id. at 30332.
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§106.45(b)(6)(i) Live Hearings & Cross-Examination '\ jm; -
& X

(6) Hearings.

(i) For postsecondary institutions, the recipient’s grievance process must
provide for a live hearing. At the live hearing, the decisionmaker(s) must
permit each party’s advisor to ask the other party and any witnesses all
relevant questions and follow-up questions, including those challenging
credibility. Such cross-examination at the live hearing must be
conducted directly, orally, and in real time by the party’s advisor of
choice and never by a party personally, notwithstanding the discretion of
the recipient under paragraph (b)(5)(iv) of this section to otherwise
restrict the extent to which advisors may participate in the proceedings.

871

§106.45(b)(6)(i) Live Hearings & Cross-Examination ;;;r,(l? 3

At the request of either party, the recipient must provide for the live hearing to occur
with the parties located in separate rooms with technology enabling the decision-
maker(s) and parties to simultaneously see and hear the party or the witness
answering questions.

Only relevant c ination and other may be asked of a party or
witness. Before a complainant, respondent, or witness answers a cross-examination or
other question, the decision-maker(s) must first determine whether the question is
relevant and explain any decision to exclude a question as not relevant.

If a party does not have an advisor present at the live hearing, the recipient

must provide without fee or charge to tha
choice, who may be, but is not required to be, an attorney, to conduct cross

examination on behalf of that party.

(emphasis added)
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§106.45(b)(6)(i) Rape Shield & Cross-Examination

§106.45(b)(6)(i) "Hearsay”

Questions and evidence about the complainant’s sexual
predisposition or prior sexual behavior are not relevant, unless such
questions and evidence about the complainant’s prior sexual
behavior are offered to prove that someone other than the
respondent committed the conduct alleged by the complainant, or
if the questions and evidence concern specific incidents of the
complainant’s prior sexual behavior with respect to the respondent
and are offered to prove consent.

If a party or witness does not submit to cross-examination at the
live hearing, the decision-maker(s) must not rely on any statement
of that party or witness in reaching a determination regarding
responsibility; provided, however, that the decision-maker(s) cannot
draw an inference about the determination regarding responsibility
based solely on a party’s or witness’s absence from the live hearing
or refusal to answer cross-examination or other questions.
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§106.45(b)(6)(i) Staging a Live Hearing

Live hearings pursuant to this paragraph may be conducted with
all parties physically present in the same geographic location or, at
the recipient’s discretion, any or all parties, witnesses, and other
participants may appear at the live hearing virtually, with
technology enabling participants simultaneously to see and hear
each other.

Recipients must create an audio or audiovisual recording, or
transcript, of any live hearing and make it available to the parties
for inspection and review.

875

§ 106.45(b)(3)(i)—Mandatory Dismissal LTmE

wASEs,

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint. If

the conduct alleged in the formal complaint would not constitute

sexual harassment as defined in  § 106.30 even if proved, did not
occur in the recipientodos education
occur against a person in the United States, then the recipient must

dismiss the formal complaint with regard to that conduct for

purposes of sexual harassment under title IX or this part; such a
dismissal does not preclude action under another provision of the

recipient’s code of conduct.

(emphasis added)
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§106.45(b)(3)(ii)—Permissive Dismissal ‘;ﬁ- Hearings

A What is a "hearing"?
The recipient may dismiss the formal complaint or any allegations A single decision-maker vs. a panel of decision makers?

therein, if at any time during the investigation or hearing A Rules of evidence?

. e ) . . L. A Heari I les of d
AA complainant notifies the Title IX Coordinator in writing that the earing rules/rules of decorum

complainant would like to withdraw the formal complaint or any
allegations therein;

A Pauses, “time-outs"
A Objections?
A Calling the investigator as the first witness?

AThe respondent is no longer enrolled or employed by the recipient; or A Opening and closing statements?

Aspecific circumstances prevent the recipient from gathering evidence A should all hearings be online (currently)?
P p p g g A What are the differences?

sufficient to reach a determination as to the formal complaint or ) )
. . A Online hearings
allegations therein. (emphasis and bullets added) A Platforms?
A Security?
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Relevance

[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiomakers retain discretion regarding the
weight or credibility to assign to particular evidence. Further, for the
Relevance and reasons discussed above, while the final regulations do not address
Ra pe Shield Protections GKSF NEI & S JARBULEE)() doas predaderas
decisionmaker from relying on statements of a party or witness
who has not submitted to croexamination at the live hearing.

Id. at 30354.
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Relevance Cont'd

Prior Sexual History/Sexual Predisposition "

The new Title IX regulations specifically . . .

... require investigators and decision-makers to be trained Section 106.45(b)(6)()-(ii) protects complainants (but not

on issues of relevance, including how to apply the rape respondents) from questions or evidence about the

shield provisions (which deem questions and evidence about a compl ainantdés prior sexual beha
complainant’ prior sexual history to be irrelevant with two predisposition , mirroring rape shield protections applied in

limited exceptions). Federal courts.

Id. at 30125 (emphasis added). I a1 30103 (emphasis added)
L a emphasis added).
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Rape Shield Language

[T]he rape shield language §1106.45(b)(6)(iXii) bars questions or
SOARSYOS lo62dzi I O2YLXFAYLEYiQH &:
andabouta®2 YLJ I Ayl yViQa LINA2NI aSEdz €
exceptions

1) if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr

2)if the question or evidence concerns sexual behavior between the
complainant and the respondent and is offered to promesent

Consent and Rape Shield Language

[A] recipient selecting its own definition of consent must apply such
definition consistently both in terms of not varying a definition from one
grievance process to the next and as between a complainant and
respondent in the same grievance process. The scope of the questions
evidence permitted and excluded under the rape shield langudge in
106.45(0)@)HAA 0 sAfE RSLISYR Ay LI NI 2
consent, but, whatever that definition is, the recipient must apply it
consistently and equally to both parties, thereby avoiding the ambiguity
feared by the commenter.

Id.at 30125.
1d.at 30336 n.1308 (emphasis added).
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Counterclaims

Decision-Maker to Determine Relevance nlrxu ,

We have also revised § 106.45(b)(6)(i) in a manner that builds in a-
“pause” to the cross-examination process; before a party or witness
answers a cross-examination question, the decisionmaker must
determine if the question is relevant.

The Department cautions recipients that some situations will
involve counterclaims made between two parties, such that a
respondent is also a complainant, and in such situations the
recipient must take care to apply the rape shield protections to any
party where the party is designated as a ‘complainant” even if the
same party is also a “respondent” in a consolidated grievance Id. at 30323,
process.

Id. at 30352 (internal citation omitted)
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Decision-Maker to Determine Relevance Cont Decision-Maker to Determine Relevance Cont’d:‘?.&lf ‘
Thus, for example, where a cross-examination question or piece of s
evidence is relevant, but concerns a party’s character or prior bad
acts, under the final regulations the decision-maker cannot exclude
or refuse to consider the relevant evidence, but may proceed to
objectively evaluate that relevant evidence by analyzing whether

1d. at 30331, that evidence warrants a high or low level of weight or credibility,

so long as the decision-maker’s evaluation treats both parties
equally by not, for instance, automatically assigning higher weight
to exculpatory character evidence than to inculpatory character
evidence.

Only relevant cross-examination and other questions may be asked
of a party or witness. Before a complainant, respondent, or witness
answers a cross-examination question, the decision-maker must
first determine whether the question is relevant and explain any
decision to exclude a question as not relevant.

Id. at 30337 (internal citation omitted).
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Decision-Maker to Determine Relevance Cont’cj TIE -

While the Department will enforce these final regulations to ensure
that recipients comply with the § 106.45 grievance process,
including accurately determining whether evidence is relevant, the
Department notes that § 106.44(b)(2) assures recipients that, when
enforcing these final regulations, the Department will refrain from
second guessing a recipient’s determination regarding responsibility
based solely on whether the Department would have weighed the
evidence differently.

Id. at 30337 (internal citation omitted).

889

Decision-Maker to Determine Relevance Contq

The new regulations require “on the spot” determinations about a
question’s relevance. d. at 30343,

[Aln explanation of how or why the question was irrelevant to the
allegations at issue, or is deemed irrelevant by these final
regulations (for example, in the case of sexual predisposition or
prior sexual behavior information) provides transparency for the
parties to understand a decisionmaker’s relevance determinations.

Id. at 30343,
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The final regulations do not preclude a recipient from adopting a
rule (applied equally to both parties) that does, or does not, give
parties or advisors the right to discuss the relevance determination
with the decision-maker during the hearing. If a recipient believes
that arguments about a relevance determination during a hearing
would unnecessarily protract the hearing or become uncomfortable
for parties, the recipient may adopt a rule that prevents parties and
advisors from challenging the relevance determination (after
receiving the decision-maker’s explanation) during the hearing.

Id. at 30343,

Decision-Maker to Determine Relevance Cont'd y . Decision-Maker to Determine Relevance Cont'd s
&I &

Requiring the decision-maker to explain relevance decisions during
the hearing only reinforces the decision-maker’s responsibility to
accurately determine relevance, including the irrelevance of
information barred under the rape shield language.

Id. at 30343,
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This provision does not require a decision-maker to give a lengthy
or complicated explanation, it is sufficient, for example, for a
decision-maker to explain that a question is irrelevant because the
question calls for prior sexual behavior information without
meeting one of the two exceptions, or because the question asks
about a detail that is not probative of any material fact concerning
the allegations. No lengthy or complicated exposition is required to
satisfy this provision.

Id. at 30343,

893

Decision-Maker to Determine Relevance Cont'd y . Decision-Maker to Determine Relevance Cont'd s
e e

If a party or witness disagrees with a decision-maker’s
determination that a question is relevant, during the hearing, the
party or witness'’s choice is to abide by the decision-maker’s
determination and answer, or refuse to answer the question, but
unless the decision-maker reconsiders the relevance determination
prior to reaching the determination regarding responsibility, the
decisionmaker would not rely on the witness's statements.

Id. at 30349 (internal citations omitted).



Decision-Maker to Determine Relevance Cont

The party or witness’s reason for refusing to answer a relevant
question does not matter. This provision does apply to the situation
where evidence involves intertwined statements of both parties
(e.g., a text message exchange or email thread) and one party
refuses to submit to cross-examination and the other does submit,
so that the statements of one party cannot be relied on but
statements of the other party may be relied on.

Consent

Id. at 30349 (internal citations omitted).
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Elements to consider

Elements
A consent is a voluntary agreement to engage in sexual activity;
A someone who is incapacitated cannot consent;

A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,
or because of an intellectual or other disability that prevents the student from having
the capacity to give consent)

A past consent does not imply future consent;

Asilence or an absence of resistance does not imply consent;

A consent to engage in sexual activity with one person does not imply consent
to engage in sexual activity with another;

A consent can be withdrawn at any time; and

A coercion, force, or threat of either invalidates consent.

Credibility and Reliability
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wASEs,

Credibility and Reliability L

=

CTmE
s 0

Credibility and Reliability

A decision-maker must exclude irrelevant questions, and nothing in"

Probing the credibility and reliability of statements asserted by witnesses

the final regulations precludes a recipient from adopting and contained in such evidence (police reports, SANE reports, medical
enforcing (so long as it is applied clearly, consistently, and equally reports, and other documents or records) requires the parties to have the
to the parties) a rule that deems duplicative questions to be opportunity to cross-examine the witness making the statements.
irrelevant or to impose rules of decorum that require questions to a5t 30345,

be asked in a respectful manner; however any such rules adopted Cross-examination (which differs from questions posed by a neutral fact-
by a recipient must ensure that all relevant questions and evidence finder) constitutes a unique opportunity for parties to present a decision-
are admitted and considered (though varying weight or maker with the party’s own perspective about evidence. This adversarial
credibility may of course be given to particular evidence by testing of credibility renders the person’s statement sufficiently reliable
the decision -maker ). for consideration and fair for consideration by the decision-maker. i. a0

1d. at 303311285 (emphasis added).
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Credibility and Reliability ) Credibility and Trauma

Although observing demeanor is not possible without live cross- = The Department notes that decisionmakers are obligated to serve
examination, a decision-maker may still judge credibility based on, impartially and thus should not endeavor to ‘develop a personal
for example, factors of plausibility and consistence in party and re[atzqnsth wtth one party over another regardless of whether one

. ! party is located in a separate room or not. For the same reasons that
witness statements. Judging credibility solely on demeanor presents risks of inaccuracy
Specialized legal training is not a prerequisite for evaluating generally, the Department cautions that judging credibility based on a

credibility, as evidenced by the fact that many criminal and civil complamarjtf demeanor through"the lens of whether observed
demeanor is “evidence of trauma” presents similar risks of inaccuracy.

court trfals rely on jurors (for whom np legal tf a-lr-nng s r equired) to The Department reiterates that while assessing demeanor is one part of
determine the facts of the case including credibility of witnesses. Jjudging credibility, other factors are consistency, plausibility, and
reliability. Real-time cross-examination presents an opportunity for
parties and decision-makers to test and evaluate credibility based on all
these factors.

1d. at 30364,

Id. at 30356 (internal citation omitted)
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st

Other Factors Besides Demeanor Contd  me

Other Factors Besides Demeanor

[Clredibility determinations are not based solely on observing
demeanor, but also are based on other factors (e.g., specific details,
inherent plausibility, internal consistency, corroborative evidence).
Cross-examination brings those important factors to a decision-
maker’s attention in a way that no other procedural device does;
furthermore, while social science research demonstrates the
limitations of demeanor as a criterion for judging deception, studies
demonstrate that inconsistency is correlated with deception.

Id. at30321.

[Alssessing demeanor is just one of the ways in which cross-
examination tests credibility, which includes assessing plausibility,
consistency, and reliability; judging truthfulness based solely on
demeanor has been shown to be less accurate than, for instance,
evaluating credibility based on consistency.

Id. at 30355,
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Reliability

[W]hether a witness’s statement is reliable must be determined in
light of the credibility-testing function of cross-examination, even
where non-appearance is due to death or post-investigation
disability.

Role of Lawyers and Advisors

Id. at 30348,
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§ 106.45(b)(5)(iv) Advisor of Choice L "Advisors”

Provide the parties with the same opportunities to have others ’ A Complainants and respondents can have any advisor of their
present during any grievance proceeding, including the opportunity choosing.

to be accompanied to any related meeting or proceeding by the A How will an advisor be designated?

advisor of their choice, who may be, but is not required to be, an A Some will choose a lawyer as an advisor. Some will want a lawyer but

attorney, and not limit the choice or presence of advisor for either will not be able to afford one. Equitable treatment issues.
the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions
regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;

A Some may have a family member, a friend, or another trusted
person serve as their advisor.

A If a party does not have an advisor, the school must provide one free
of charge.

A The school is not obligated to train advisors.
A How can/should advisors participate in the process?
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Advisors in a Hearing . m “Representation?”

The Department notes that the final regulations, § 106.45(b)(5)(iv) and
106.45(b)(6)(i), make clear that the choice or presence of a party's
advisor cannot be limited by the recipient. To meet this obligation a
recipient also cannot forbid a party from conferring with the

Whether a party views an advisor of choice as ‘representing” the
party during a live hearing or not, this provision only requires

partyds advisor, although a recipie recipients to permit advisor participation on the party’s behalf to
governing the conduct of hearings that could, for example, include conduct cross-examination; not to “represent” the party at the live
rules about the timing and length of breaks requested by parties or hearing. A recipient may, but is not required to, allow advisors to
advisors and rules forbidding participants from disturbing the “represent” parties during the entire live hearing (or, for that matter,

hearing by loudly conferring with each other throughout the entire grievance process).

Id. at 30342.
Id. at 30339 (emphasis added)
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Providing an Advisor to a Party

[Wi]here a recipient must provide a party with an advisor to

conduct cross-examination at a live hearing that advisor may be of
the recipient’s choice, must be provided without fee or charge to the
party, and may be, but is not required to be, an attorney. C ross- Exa m | nation

Id. at 30332 (internal citation omitted).
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Cross-examination

Cross-examination and Credibility

913

[T]he Department does not believe that the benefits of

adversarial cross -examination can be achieved when conducted
by a person ostensible designated as a “neutral” official. This is
because the function of cross -examination is precisely not to

be neutral but rather to point out in front of the neutral decision-
maker each party’s unique perspective about relevant evidence and
desire regarding the outcome of the case.

Id. at 30335 (internal citations omitted, emphasis added).

914

Cross-examination is essential in cases like Doe’s because it does

more than uncover inconsistencies — it takes aim at credibility like
no other procedural device.

Id. at 30328, n.1268.

Due process requires cross-examination in circumstances like these

because it is the greatest legal engine ever invested for uncovering
the truth.

Id. at30328,n.1267.
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The “Pause”

Recipient to Remain Neutral

Before a complainant, respondent, or witness answers

a cross-examination question, the decision -maker
must first determine whether the question is relevant
and explain to the par-tyds
examination questions any decision to exclude a
guestion as not relevant.

1d. at 30331 (emphasis added).

[T]he reason cross-examination must be conducted by a party's advisor, =

and not by the decision-maker or other neutral official, is so that the
recipient remains truly neutral throughout the grievance process

To the extent that a party wants the other party questioned in an
adversarial manner in order to further the asking party’s views and
interests, that questioning is conducted by the party’s own advisor, and
not by the recipient. Thus, no complainant (or respondent) need feel as
though the recipient is "taking sides” or otherwise engaging in cross-
examination to make a complainant feel as though the recipient is
blaming or disbelieving the complainant.

Id. at 30316 (emphasis added).
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“Cross-examination” = Asking Questions

917

The Department disagrees that cross-examination places a victim

(or any party or witness) ‘on trial” or constitutes an interrogation;
rather, cross-examination properly conducted simply
constitutes a procedure by which each party and witness
answers questions posed
an effort to advance the asking party’s own interests.

Id. at 30315 (emphasis added)
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Purpose is not to Humiliate or Berate
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[TIhe essential function of cross-examination is not to embarrass,

blame, humiliate, or emotionally berate a party, but rather to ask
questions that probe a party’s narrative in order to give the
decisionmaker the fullest view possible of the evidence relevant to
the allegations at issue.

Id. at 30319,



DARVO techniques

Equal Rights to Cross-examination

§ 706.45(b)(6)(i) grants the right of cross-examination equally to )
complainants and respondents, and cross-examination is as useful
and powerful a truth-seeking tool for a complainant’s benefit as for
a respondent, so that a complainant may direct the decision-
maker’s attention to implausibility, inconsistency, unreliability,
ulterior motives, and lack of credibility in the respondent’s
statements.

DARVO="Deny, Attack, and Revers fd.at 30330

1ecujf/defineDARVO html

[Clross-examination does not inherently rely on or necessitate
DARVO techniques, and recipients retain discretion to apply rules
designed to ensure that cross-examination remains focused on
relevant topics conducted in a respectful manner. Recipients are in a
better position than the Department to craft rules of decorum best
suited to their educational environment. 1d. at 30319.
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The Department understands that complainants (and respondents)
often will not have control over whether witnesses appear and are
cross-examined, because neither the recipient nor the parties have
subpoena power to compel appearance of witnesses. . . . Where a
witness cannot or will not appear and be cross-examined, that
person’s statements will not be relied on by the decision-maker . . .

Id. at 30348.

Non Appearance of
Parties and Witnesses/
Unwillingness to Submit
to Cross-Examination
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Non Submission to Cross-examination T |

Non Submission to Cross-examination Cont'd

The prohibition on reliance on “statements” applies not only to
statements made during the hearing, but also to any statement of

While documentary evidence such as police reports or hospital
records may have been gathered during investigation and, if

the party or witness who does not submit to cross-examination.
“Statements” has its ordinary meaning, but would not include
evidence (such as videos) that do not constitute a person’s intent to
make factual assertions, or to the extent that such evidence does
not contain a person’s statements. Thus, police reports, SANE
reports, medical reports, and other documents and records may not
be relied on to the extent that they contain the statements of a
party or witness who has not submitted to cross-examination.

Id. at 30349.

923

directly related to the allegations inspected and reviewed by the
parties, and to the extent they are relevant, summarized in the
investigative report, the hearing is the parties’ first opportunity to
argue to the decision-maker about the credibility and implications
of such evidence. Probing the credibility and reliability of
statements asserted by witnesses contained in such evidence
requires the parties to have the opportunity to cross-examine the
witnesses making the statements. d. 2t 30349 (internal citations omitted).


https://dynamic.uoregon.edu/jjf/defineDARVO.html
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Non Submission to Cross-examination Cont'd ST

T
AL
If parties do not testify about their own statement and submit to croge
examination, the decision-maker will not have the appropriate context
for the statement, which is why the decision-maker cannot consider
that party’s statements. This provision requires a party or witness to
“submit to cross-examination” to avoid exclusion of their statements;
the same exclusion of statements does not apply to a party or witness's
refusal to answer questions posed by the decision-maker. If a party or
witness refuses to respond to a decision-maker’s questions, the
decision-maker is not precluded from relying on that party or witness’s
statements.

Id. at 30349 (internal citations omitted).
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Non Submission to Cross-examination Cont'd JTInE
& N

This is because cross-examination (which differs from question
posed by a neutral fact-finder) constitutes a unique opportunity
for parties to present a decision-maker with the party’s own
perspectives about evidence. This adversarial testing of credibility
renders the person’s statements sufficiently reliable for
consideration and fair for consideration by the decision-maker, in
the context of a Title IX adjudication often overseen by laypersons
rather than judges and lacking comprehensive rules of evidence
that otherwise might determine reliability without cross-
examination.

Id. at 30349 (internal citations omitted).
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Non Submission to Cross-examination Cont'd

“Remaining Evidence”

[Wi]here a party or witness does not appear at a live hearing or
refuses to answer cross-examination questions, the decision-maker
must disregard statements of that party or witness but must reach
a determination without drawing any inferences about the
determination regarding responsibility based on the party or
witness’s failure or refusal to appear or answer questions. Thus, for
example, where a complainant refuses to answer cross-
examination questions but video evidence exists showing the
underlying incident, a decision-maker may still consider the
available evidence and make a determination.

Id. at 30328.

§ 706.45(b)(6)(i) includes language that directs a decision-maker to
reach the determination regarding responsibility based on the evidence
remaining even if a party or witness refuses to undergo cross-
examination, so that even though the refusing party’s statement cannot
be considered, the decision-maker may reach a determination based on
the remaining evidence so long as no inference is drawn based on the
party or witness's absence from the hearing or refusal to answer cross-
examination (or other) questions. Thus, even if a party chooses not to
appear at the hearing or answer cross-examination questions (whether
out of concern about the party’s position in a concurrent or potential
civil lawsuit or criminal proceeding, or for any other reason), the party’s
mere absence from the hearing or refusal to answer questions does not
dffect the determination regarding responsibility in the Title IX grievance
process. Id. at 30322.
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“Remaining Evidence” Cont'd L

[l the case does not depend on party’s or witness’s statements but™
rather on other evidence (e.g., video evidence that does not consist
of “statements” or to the extent that the video contains non-
statement evidence) the decision-maker can still consider that
other evidence and reach a determination, and must do so without
drawing any inference about the determination based on lack of
party or witness testimony. This result thus comports with the Sixth
Circuit’s rationale in Baum that cross-examination is most needed
in cases that involve the need to evaluate credibility of parties as
opposed to evaluation of non-statement evidence.

Id. at 30328,

929

Technology

930



[Tihe final regulations expressly authorize a recipient, in the [Tlechnology must enable all participants to see and hear other
recipient’s discretion, to allow any or all participants to participate participants, so a telephonic appearance would not be sufficient . . .
in the live hearing virtually. Id. at 30348

Id. at 30332,
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Technology

Decision-makers must be trained on how to use technology at
their institution to run a live hearing.
ASoftware, hardware, programs, apps, etc.

The final regulations permit a recipient to apply temporary

delays or limited extensions of time frames to all phases of a
grievance process where good cause exists. For example, the
need for parties, witnesses, and other hearing participants to secure
transportation, or for the recipient to troubleshoot technology

APractice and run throughs
Alnternet connectivity checks in advance?

AContingency plan or statement that hearings may have to be to facilitate a virtual hearing , may constitute good cause to
rescheduled if the campus or a party has connectivity issues. postpone a hearing.
ABe prepared for the live event Id. 3t 30361-62 (emphasis added).

AEveryone is prepared (mentally and otherwise) for a live hearing and
something impedes the process that could have been prevented.
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Remember: Schools must create an audio or audiovisual
recording, or transcript, of any live hearing.

Safety and Security

935



"Adversarial in Nature”

Emergency Removal

With respect for a process to remove a respondent rom a recipient’s
education program or activity, these final regulations provide an
emergency removal process in § 106.44(c) if there is an immediate
threat to the physical health or safety of any student or other
individual arising from the allegations of sexual harassment. A
recipient must provide a respondent with notice and an
opportunity to challenge the emergency removal decision
immediately following the removal.

In the context of sexual harassment that process is often
inescapably adversarial in nature where contested allegations of
serious misconduct carry high stakes for all participants.

d. at 30097.

Id. at 30183,
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What safety measures are needed for a live hearing where both
parties are in the room?

Standard of Evidence and
Written Determination

What safety measures are needed where parties appear virtually?
What rules/decorum standards relate to safety?

What security measures are needed to prevent "hacking” or
digital security compromises?
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§ 106.45(b)(7)

Written Determination Regarding Responsibility}ﬁ?

Requires a decision-maker who is not the same person as the Title IX The written determination must include—

Coordinator or the investigator to reach a determination regarding A ’;Zes"gfgfﬂﬁu" of the allegations potentially constituting sexual h as defined in §

responsibility by applying the standard of evidence the recipient has o X )

d . d i h B . ~ B (B) A description of the procedural steps taken from the receipt of the formal complaint
esignate in t e recipientdos grie\ through the determination, including any notifications to the parties, interviews with

formal complaints of sexual harassment (which must be either the parties and witnesses, site visits, methods used to gather other evidence, and hearings
preponderance of the evidence standard or the clear and held;

convincing evidence standard) , and the recipient must simultaneously (C). Findings of fact supporting the determination;

a

send the parties a written determination explaining the reasons for (D) Conclusions regarding the application of the recipient’s code of conduct to the facts;
the outcome (E) A statement of, and rationale for; the result as to each allegation, including a

g g resp any disciplinary sanctions the recipient imposes
on the respondent, and whether remedies designed to restore or preserve equal access to
the recipient’s education program or activity will be provided by the recipient to the
complainant; and

Id.at 30054 (emphasis added).

The recipient’s procedures and issible bases for the complair and resp to
appeal. §106.45(b)(7)(ii)(A-F)

(F)
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§ 106.45(b)(7)(iii) LT § 106.45(b)(7)(iv)

(iii) The recipient must provide the written determination
to the parties simultaneously. The determination
regarding responsibility becomes final either on the date
that the recipient provides the parties with the written
determination of the result of the appeal, if an appeal is
filed, or if an appeal is not filed, the date on which an [The connection of supportive measures, sanctions and remedies to
appeal would no longer be considered timely. the hearing/decision-maker]

(iv) The Title IX Coordinator is responsible for effective
implementation of any remedies.

943 944
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§ 106.45(b)(8)(i) Appeals

(8) Appeals.

(i) A recipient must offer both parties an appeal from a
determination regarding responsibility, and from a
recipient’s dismissal of a formal complaint or any
allegations therein, on the following bases:

Appeals
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§ 106.45(b)(8)(i)(A-C) Bases for Appeals { nlrxu

(A) Procedural irregularity that affected the outcome of the matter;
(B) New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and Servi na lm a rtiaI I a nd
(C) The Title IX Coordinator, investigator(s), or decision-maker(s) g p . y

had a conflict of interest or bias for or against complainants or W|thOUt BIaS
respondents generally or the individual complainant or respondent

that affected the outcome of the matter.
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Bias/Conflicts of Interest

Bias/Conflict of Interest

ASection 106.45(b)(1)(iii) requires Title IX Coordinators, investigators,
decision-makers, and individuals who facilitate any informal resolution
process to be free of bias or conflicts of interest for or against

Section 106.45(b)(1)(iii) requires Title IX Coordinators, investigators,
decision-makers, and individuals who facilitate any informal

resolution process to be free of bias or conflicts of interest for or complainants or respondents and to be trained on how to serve
against complainants or respondents  and to be trained on how impartially.
to serve Impartla"y . Id. at 30103 (emphasis added).

APersonal animosity
Alllegal prejudice
APersonal or financial stake in the outcome

ABias can relate to:

ASex, race, ethnicity, sexual orientation, gender identity, disability or immigration
status, financial ability or other characteristic

1d. at 30103 (emphasis added),
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All Title IX personnel should serve in their roles impartially.

All Title IX personnel should avoid

Aprejudgment of facts Thank You!
Aprejudice

Aconflicts of interest
Abias

Assessment Will Follow...
Asex stereotypes
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in the final regulations is unnecessary. Informal resolution may
encompass a broad range of conflict resolution strategies, including,

Informal resolution may present a way to resolve sexual

harassment allegations in a less adversarial manner than the but not limited to, arbitration, mediation, or restorative justice.
investigation and adjudication procedures that comprise8he Defining this concept may have the unintended effect of limiting
106.45 grievance process. LI NIASEAaQ FNBSR2Y (2 OkK22a4S8S (KS N

and recipient flexibility to craft resolution processes that serve the
unique educational needs of their communities.

1d.at 30401

gt gov/content/pke/FR 2020.05-19/pd/2020-10512.5e) a 30098,
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§ 106.45(b)(9) Informal resolution. m § 106.45(b)(9) Contd

A recipient may not require as a condition of enrollment or [Alt any time prior to reaching a determination regarding
continuing enroliment, or employment or continuing responsibility the recipient may facilitate an informal resolution
employment, or enjoyment of any other right, waiver of the process, such as mediation, that does not involve a full

right to an investigation and adjudication of formal complaints investigation and adjudication . . .

of sexual harassment consistent with this section.

[A] recipient may not require the parties to participate in an
informal resolution process under this section and may not offer
an informal resolution process unless a formal complaint is
filed.

(emphasis added) (emphasis added)
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§ 106.45(b)(9)(i) (Written Notice) § 106.45(b)(9)(ii-iii)

Parties must be provided written notice that outlines
AThe allegations

. . ) . . i)Obt ains the artiesd voluntary,

AThe requirements of the informal resolution process including the ( i | uti . P d Y

circumstances under which it precludes the parties from resuming informal resolution process ; an

a formal complaint arising from the same allegations. provided. (iii) Does not offer or facilitate an informal resolution

however. that at any time prior to agreeing to a resolution. any .

party has the right to withdraw from the informal resolution process to resolve allegations that an employee sexually

rocess and resume the grievance process with respect to the harassed a student.

formal complaint
Aany consequences resulting from participating in the informal

resolution process , including the records that will be maintained or

could be shared

(emphasis and bullets added) (emphasis added)
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Points on Informal Resolution

Because informal resolution is only an option, and is never AThe new regulations don't require it, but informal resolution is
required, under the final regulations, the Department does not allowed.
believe that § 106.45(b)(9) presents conflict with other Federal or AA formal complaint must be filed before any informal resolution
State laws or practices concerning resolution of sexual harassment process can begin.
allegations through mediation or other alternative dispute ABoth parties must voluntarily agree to informal resolution (written
resolution processes. consent required). [No coercion or undue influence.]

1d. at 30404, ANo “informed” consent standard as such, other than information

required by regulations.
AParties do not have to be in the same room...often, they are not.
AEquitable implementation by trained personnel
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Points on Informal Resolution L What is arbitration?

Ashould you offer it? AThe submission of a dispute to an unbiased third person designated by the
APros/Cons parties to the controversy, who agree in advance to comply with the awardd
Alncreased complainant autonomy a decision to be issues after a hearing at which both parties have an
ATraining of personnel is required under the new regulations opportunity to be heard.

AWho should implement? A Arbitration is a well-established and widely used means to end disputes.

: It is one of several kinds of Alternative Dispute Resolution

AWhat type of training is needed? which provide parties to a controversy with a choice other than litigation.

AMediation? Arbitration? Restorative justice? Unlike litigation, arbitration takes place out of court: the two sides select an
) . impartial third party, known as an arbitrator; agree in advance to comply with

AWnhen can't we use informal resolution? the arbitrator's award; and then participate in a hearing at which both sides

A When the allegation is that an employee sexually harassed a student. can present evidence and testimony. The arbitrator's decision is usually final

. . . . " . " and courts rarely reexamine it.
ADoes this option provide for more opportunities for “educational ! v reexamine |

interventions? A Arbitration can be voluntary or required. [Except on a college campus, for
i I . Title IX purposes, informal resolution cannot be required.]
AWhat does this look like in practice?

https://legal-dictionary.1 .com/arbitration
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What is mediation? Cont'd L

What is mediation?

Med[iat{on, as z;se;d ilzl law, is tz form of alternative dispute . Mediation is a dynamic, structured, interactive process where an

ot ol s tuer v r e i imporil it par asi's g portes e

parties to negotiate a settlement. Disputants may mediate disputes conflict through the use of specialized communication and

in a variety of domains, such as commercial, legal, diplomatic, negotiation techniques. All participants in mediation are

workplace, community, and family matters. encouraged to actively participate in the process. Mediation is a
"party-centered" process in that it is focused primarily upon the

“Neutrals” needs, rights, and interests of the parties.

Campus "Ombudsperson”?

https://en.wikipedia.org/wiki/Mediation https://en.wikipedia.org/wiki/Mediation
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https://legal-dictionary.thefreedictionary.com/arbitration
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What is mediation? Cont'd

What is mediation? Cont'd

The mediator uses a wide variety of techniques to guide the
process in a constructive direction and to help the parties find
their optimal solution. A mediator is facilitative in that she/he
manages the interaction between parties and facilitates open
communication. Mediation is also evaluative in that the
mediator analyzes issues and relevant norms ("reality-testing"),
while refraining from providing prescriptive advice to the parties
(e.g., "You should do....").

https://en.wikipedia.org/wiki/Mediation

967

The term "mediation" broadly refers to any instance in which a thira
party helps others reach an agreement. More specifically, mediation
has a structure, timetable, and dynamics that "ordinary" negotiation
lacks. The process is private and confidential, possibly enforced by
law. Participation is typically voluntary. The mediator acts as a
neutral third party and facilitates rather than directs the process.
Mediation is becoming a more peaceful and internationally accepted
solution to end the conflict. Mediation can be used to resolve
disputes of any magnitude.

https://en.wikipedia.org/wiki/Mediation
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What is mediation? Cont'd

Mediators use various techniques to open, or improve, dialogue and empathy
between disputants, aiming to help the parties reach an agreement. Much depends
on the mediator's skill and training. As the practice gained popularity, training
programs, certifications, and licensing followed, which produced trained and
professional mediators committed to the discipline.

AJAms
A American Arbitration Association (AAA)
A American Bar Association, ADR Section
A Association for Conflict Resolution (ACR)
ACPR Institute for Dispute Resolution
ANational Association for Community Mediation
https://en.wikipedia.org/wiki/Mediation

Mediation does not bar imposition of penalties.

E.g., Rajib Chanda, Mediating University Sexual Assault Cases, 6 Haryv.
Negotiation L. Rev. 265, 307 (2001) (defining mediation as “a process
through which two or more disputing parties negotiate a voluntary
settlement with the help of a 'third party’ (the mediator) who typically
has no stake in the outcome” and stressing that this ‘does not impose a
‘win-win’ requirement, nor does it bar penalties. A party can ‘lose’ or be
penalized; mediation only requires that the loss or penalty is agreed to
by both parties—in a sexual assault case, ‘agreements . .. may include
reconciliation, restitution for the victim, rehabilitation for whoever needs
it, and the acceptance of responsibility by the offender.”)

Id. at 30406 n.1519 (emphasis added).
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What is restorative justice?

A ‘mediation option for sexual assault victims addresses’ each of the
three main reasons why sexual assault is underreported—

1) ‘that victims anticipate social stigmatization
2) perceive a difficulty in prosecution, and
3) consider the effect on the offender’

[BJecause mediation is not adversarial, avoids the need to "prove”
charges, and gives the victim control over the range of penalties on the
offender, all of which likely ‘encourage [victims] to report the incident’

Id. at 30404 n.1517 (quoting Rajib Chanda, Mediating University
Sexual Assault Cases, 6 Harv. Negotiation L. Rev. 265, 305 (2001)
(numeration added)

971

A restorative justice program aims to get offenders to take responsibility for their actions, to
understand the harm they have caused, to give them an opportunity to redeem themselves
and to discourage them from causing further harm. For victims, its goal is to give them an
active role in the process and to reduce feelings of anxiety and powerlessness. Restorative
justice is founded on an alternative theory to the traditional methods of justice, which often
focus on retribution. However, restorative justice programs can complement traditional
methods.

1t of ive justice is positive. Most studies suggest it makes
offenders less likely to reoffend. A 2007 study also found that it had the highest rate of
victim satisfaction and offender accountability of any method of justice. Its use has seen
worldwide growth since the 1990s. Restorative justice inspired and is part of the wider study
of restorative practices. ) )
https://en wikipedia.org/wik/Restorative_ustice
(internal citations omitted)

How can it be used in Title IX/sexual misconduct?

Koss MP, Wilgus JK, Williamsen KM. Campus Sexual Justice to Enhance
Compliance With Title IX Guidance. Trauma Violence Abuse014;15(3):242-257. doi:10.1177/1524838014521500
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Restorative Justice

With respect to the implications of restorative justice and the

Theories about its effectiveness include: .. . L . s
recipient reaching a determination regarding responsibility, the

AThe offender has to learn about the harm they have caused to their victim,

making it hard for them to justify their behavior. Department acknowledges that generally a critical feature of
Alt offers a chance to discuss moral development to offenders who may have had restorative justice is that the respondent admits responsibility
little of it in their life. at the start of the process. However, this admission of
A Offenders are more likely to view their punishment as legitimate. responsibility does not necessarily mean the recipient has
AThe programs tend to avoid shaming and stigmatizing the offender. also reached that determination, and participation in
Many restorative justice systems, especially victim-offender mediation and family restorative justice as a type of informal resolution must be a

group conferencing, require participants to sign a confidentiality agreement. These
agreements usually state that conference discussions will not be disclosed to
nonparticipants. The rationale for confidentiality is that it promotes open and honest
communication.

voluntary decision on the part of the respondent.

https://en.wikipedia. org/wiki/Restorative_justice Id. at 30406 (emphasis added).
(internal citation omitted)
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Therefore, the language limiting the availability of an informal Similarly, a recipient could use a restorative justice model after
resolutign process only toa lfime period before there if a a determination of responsibility finds a respondent
determination of responsibility does not prevent a recipient from responsible ; nothing in the final regulations dictates the form of

using the process of restorative justice under § 106.45(b)(9), and a
recipient has discretion under this provision to specify the
circumstances under which a resp
responsibility while participating in a restorative justice

model would, or would not, be used in an adjudication if

either party withdraws from the informal process and

resumes the formal grievance process.

disciplinary sanction a recipient may or must impose on a
respondent.

Id. at 30406 (emphasis added).

Id. at 30406 (emphasis added).
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i i i i anseg Q o .
R i Féizzlf;ifcfn?ted in the Commentary , 1 Restorative Justice vs. Mediation
Clare McGlynn et al., I just wanted him to hear me": Sexual violence and thé Mediation Restorative Justice
possibilities of restorative justice, 39 Journal of L. & Society 2 (2012). ADispute doesn't necessarily have to ~ AA party has been harmed/
Katherine Mangan, Why More Colleges Are Trying Restorative Justice in Sex cause a harm, can be just a victimization has occurred
Assault Cases, Chronicle of Higher Education (Sept. 17, 2018). disagreement AThe offending party must admit to
AOne party doesn't have to admit wrongdoing before the process

Kerry Cardoza, Students Push for Restorative Approaches to Campus Sexual

Assault, Truthout (Jun. 30, 2018). m:‘)):a?gohna% parties are treated as begins .

. . . q AFocuses on reparations and looks
Howard Zehr, The Little Book of Restorative Justice (Good Books 2002). AFocuses on coming to an to improve future behavior
David R. Karp et al,, Campus Prism: A Report On Promoting Restorative agreement Adialogue-driven
Inlt{atlves For Sexu§| Mlscqnduzc(tnosn College Campuses, Skidmore College Asettlement-driven AVery focused on the emotional
Project on Restorative Justice (. )- ANot necessarily focused on needs of the victim/victim
Margo Kaplan, Restorative Justice and Campus Sexual Misconduct, 89 emp. emotional needs of the parties mpowerment

L. Rev. 701, 715 (2017).

Id. at 30406 n.1518.
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Confidentiality and Informal Processes

Confidentiality Cont'd

The Department appreciates the concerns raised by some commenters
that the confidential nature of informal resolutions may mean that the
broader educational community is unaware of the risks posed by a
perpetrator; however, the final regulations impose robust disclosure
requirements on recipients to ensure that parties are fully aware of the
consequences of choosing informal resolution, including the records that
will be maintained or that could or could not be shared, and the
possibility of confidentiality requirements as a condition of

entering a final agreement.

Id. at 30404 (emphasis added).

979

We believe as a fundamental principle that parties and individual )
recipients are in the best position to determine the conflict
resolution process that works for them; for example, a recipient
may determine that confidentiality restrictions promote mutually
beneficial resolutions between parties and encourage complainants
to report, or may determine that the benefits of keeping informal
resolution outcomes confidential are outweighed by the need for
the educational community to have information about the number
or type of sexual harassment incidents being resolved.

Id. at 30404 (internal citation omitted).
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Confidentiality Cont'd

Ending an Informal Process

The recipient’s determination about the confidentiality of informal

resolutions may be influenced by the model(s) of informal
resolution a recipient chooses to offer; for example, a mediation
model may result in a mutually agreed upon resolution to the
situation without the respondent admitting responsibility, while a
restorative justice model may reach a mutual resolution that
involves the respondent admitting responsibility. The final
regulations permit recipients to consider such aspects of informal
resolution processes and decide to offer, or not offer, such processes,
but require the recipient to inform the parties of the nature and
consequences of any such informal resolution processes.

Id. at 30404.

[Aln informal resolution process, in which the parties voluntarily
participate, may end in an agreement under which the respondent
agrees to a disciplinary sanction or other adverse consequence,
without the recipient completing a grievance process, under §
106.45(b)(9).

Id. at 30059 n.286.
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Thank you!

Assessment to follow...
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This Module is Designed for:

§106.8(a) Designation of coordinator.

TRACK 1 - Title IX Coordinators

985

986

Each recipient must designate and authorize at least one
employee to coordinate its efforts to comply with its
responsibilities under this part, which employee must be

referred to as the 066Title | X Co

Cannot be “in name only."

(emphasis added)
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5 5 o ansey
§106.8(a) Designation of Coordinator Contd /'y,
e X .2
The recipient must notify applicants for admission and employment, students, ™
parents or legal guardians of elementary and secondary school students,
employees, and all unions or professional organizations holding collective
bargaining or professional agreements with the recipient, of the name or title,
office address, electronic mail address, and telephone number of the employee
or employees designated as the Title IX Coordinator pursuant to this
paragraph. Any person may report sex discrimination, including sexual
harassment (whether or not the person reporting is the person alleged to be
the victim of conduct that could constitute sex discrimination or sexual
harassment), in person, by mail, by telephone, or by electronic mail, using the
contact information listed for the Title IX Coordinator, or by any other means
that results in the Title IX Coordinator receiving the person’s verbal or written
report. Such a report may be made at any time (including during non-business
hours) by using the telephone number or electronic mail address, or by mail to
the office address, listed for the Title IX Coordinator.

Restricting Access Could Not Fully Authorize

If the Title IX Coordinator is located in an administrative

office or building that restricts, or impliedly restricts, access

only to certain students (e.g.,
location could violate  §106.8(a) by not “authorizing” a Title IX
Coordinator to comply with all the duties required of a Title IX
Coordinator under these final regulations (for example, a Title IX
Coordinator must intake reports and formal complaints of sexual
harassment from any complainant regardless of the complainant’s
sex).
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The Title IX Coordinator

A Each institution must designate a Title IX coordinator

©8 [ Oly26tSR3AS O2 vayast?Q} ¢
regulations place many responsibilities on a Title IX
| Coordinator, and a recipient has discretion to designate jre

A Deputy Coordinators?
A Coach? Champion?
A Works for...?
A Unlike any other job in higher ed?

‘ than one employee as a Title IX Coordinator if needed in
[2NRSNJ G2 Fdzf FACE GKS NB&ALRS

A Evolving? _—
[T]he decisiormaker must be a different person from \hF

\ Title IX Coordinator or investigator, but the final

| regulations do not preclude a Title IX Coordinator from ‘

| also serving as the investigator

A Job description?

A Conflicts of interest?

asonssases, |
J

989

990

Prior Guidance on
Title IX Coordinators



Guidance from April 2015 \ April 2015 Cont'd

Three items released by OCR on April 24, 2015: AThese publications were “not new guidance,” however, reflected
1. Dear Colleague Letter regarding Title IX Coordinators OCR enforcement experience at the time.
2. Letter directly to Title IX Coordinators AThe evolution of the Title IX Coordinator position and OCR
3. Title IX Resource Guide learning through voluntary compliance efforts.

These have not been rescinded or withdrawn as of July 20, 2020.

https://www.ed.gov/news/press-releases/new-guidance-us-department-education-
reminds-schools-obligation-designate-title-ix-coordinator
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Highlights of April 2015 Guidance o Highlights Cont'd

AVisible position, including on webpage:
Alnstitutions must designate a Title IX Coordinator!
“... OCR has found that some of the most egregious and harmful Title IX
violations occur when a recipient fails to designate a Title IX coordinator or when
a Title IX coordinator has not been sufficiently trained or given the appropriate

A Create a webpage with complete Title IX operative info, Title IX
policies and procedures, and other related resources
A "Alink to this page should be prominently displayed on the recipient’s

level of authority to oversee the recipient’s compliance with Title IX"" (4/24/15 homepage:" (4/24/15 DCL, pg. 6.)

DCL pg. 1. A "Two-click rule”
A"Full Support”/"Support” mentioned several times A Keep it updatedA No dead links
A"Expertise” A Discuss reporting options, including confidential options
A Auditor-like position, with direct contact with federal government A Don't forget about social media!

A Focus-group testing
A Remember, your Title IX web presence is integral to compliance.

A Direct communication with parents
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Highlights Cont'd L Highlights Cont'd
A“No vacancy” in position A Coordinators should seek mentorship from and collaborate with other
A One designee coordinators
A "Actually serving” ANo conflicts of interest
A“Independence” “... designating a disciplinary board member, general counsel, dean of students,

AReporting structure superintendent, principal, or athletics director as the Title IX coordinator may pose
a conflict of interest” (4/24/15 DCL, pg. 3.) [NOTE: Expansion of this in 2017

“... the Title IX coordinator should report directly to the recipient’s guidance and new Title IX regulations.]

senior leadership, such as the . .. college or university president.”

(4/24/15 DCL pg. 2) AFull-time is ideal, but not required

"Designating a full-time Title IX coordinator will minimize the risk of a conflict of
interest and in many cases ensure sufficient time is available to perform all the
role’s responsibilities. (4/24/15 DCL, pg. 3.)
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Highlights Cont'd Highlights Cont'd

AAuthority A “Formal and informal" ATitle IX does not specify who should determine the outcome of Title IX

AMultiple coordinators are okay, but one “lead” with “ultimate oversight” complaints . .. The Title IX coordinator could play this role, provided there
are no conflicts of interest, but does not have to. (4/24/15 DCL pg. 4.)

A"Training"/*Time" . )
AThis is not allowed under the new regulations!

AOnly rare person doesn't need training

AIn most cases, the recipient will need to provide an employee with AAssist in the development of an annual climate survey and coordinate data
training to act as its Title IX coordinator. The training should explain the collection and analysis (survey is not mandated)
different facets of Title IX, including regulatory provisions, applicable OCR AShould be involved in drafting/revising policy and procedures related to

guidance, and the recipient’ Title IX policies and grievance procedures. Title IX

(4/24/15 DCL, pg. 6.) A Readable and age-appropriate language

A Understandable by students with disabilities and English language learners
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Highlights Cont'd Highlights Cont'd

Alnvolved in prevention efforts A Assist in the development of an annual climate survey and coordinate data

ATitle IX team is broader than the Title IX Coordinator collection and analysis (survey is not mandated, but suggested)
[Tlhe Title IX coordinator should work closely with many different members of the A*Access" to departmental records A Enroliment, athletics, discipline,
school c ity, such as inistrators, counselors, athletic directors, non- harassment
professional counselors or advocates, and legal counsel. Although these employees A A comprehensive job: Recruitment/ admissions, counseling, financial
may not be formally desig d as Title IX c inators, the Title IX coordinator assistance, athletics and athletic financial assistance, programmatic equity,
may need to work with them because their job responsibilities relate to the pregnant and parenting student services, discipline, single-sex ed,
recipient’s obligations under Title IX. (April 2015 Title IX Resource Guide, pg. 3.) employment, retaliation and harassment issues

A Employment
Fostering communication on the team “.... employment actions such as recruitment, hiring, promotion, compensation,

grants of leave, and benefits (April 2015 Title IX Resource Guide, pg. 23.)
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Overview of Role

Among other things, the Title IX Coordinator is responsible for responding to
reports and complaints of sex discrimination (including reports and formal

H H complaints of sexual harassment), informing complainants of the availability of
The ROle Of Tltle IX COO!‘d ! nat(,)rs supportive measures and of the process for filing a formal complaint, offering
Under the New Reg ulations with supportive measures to complainants designed to restore or preserve equal access

Regards to Sex Discrimination i2 GKS NBOALASY(GQa SRdzOFdA2y LINBINIY

provide supportive measures as appropriate, and coordinating the effective
implementation of both supportive measures (to one or both parties) and remedies
(to a complainant). As noted previously, the Title IX Coordinator is not precluded
from also serving as the investigator, under these final regulations.
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Coordinator as an Investigator

Effective Implementation of Supportive Measures ;fn?
z X

. i ) ) . [AlA LI NI 2F + NBOALRSY (i QacipiéhBrudtl? y &
Even where the Title IX Coordinator is also the investigator, the offer the complainant supportive measures, irrespective of whether a

Title IX Coordinator must be trained to serve impartially . . . complainant files a formal complaintandthe Title IX Coordinator
1d.at 30135. must contact the complainant to discuss availability of supportive
YSIadNBaszs O2yaARSNI GKS O2YLX | Ayl
measures, and explain to the complainant the process for filing a
formal complaint.

Id. at 30064-65 (emphasis added).
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Supportive Measures Cont'd . Supportive Measures Cont'd

Complainants will know about the possible supportive measures

The Title IX Coordinator mystomptly contact the availab{e t{) them and will have the opportunity to exprefs what they
lai t to discuss the availability of supportive would like in the form ofsuppt?rtlve measures, and Fhe Title IX
complainan PP Coordinator will take into accoun
measures . . . determining which supportive measures to offer. The final
1d.at 30087 (emphasis added). regul ations do prescribe that a r

must remain responsible for coordinating the effective
implementation of supportive measures, so that the burden of
arranging and enforcing the supportive measures in a given
circumstance remains on the recipient, not on any party.

Id. at 30183 (emphasis added).
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Supportive Measures Cont'd Supportive Measures Contd

[TlheTitle IX Coordinator must serve as the point of contact for the affected [1]f a recipient does not provide a complainant with supportive
students to ensure that the supportive measures are effectively implemented so measures, then the recipient must document why such a response was

that the burden of navigating paperwork or other administrative requirements not clearly unreasonable in light of the known circumstances.
GAGKAY (KS NBOALMNSY(dQa 26y agaisSy R2S.
Id.at 30219.

supportive measuresThe Department recognizes that beyond coordinating and
ASNWAY3 a GKS addRSyidQa LRAyG 2F 02y
other campus offices to actually provide the supportive measures sought, and the
Department encourages recipients to consider the variety of ways in which the
recipient can best serve the affected student(s) through coordination with other
offices while ensuring that the burden of effectively implementing supportive
measures remains on the Title IX Coordinator and not on students.

Id.at 30183 (emphasis added).

1007 1008



Supportive Measures Cont'd

100
©

Assisting in Filing a Formal Complaint |||r

These final regulations do not expressly require a recipient to
continue providing supportive measures upon a finding of
non-responsibility , and the Department declines to require
recipients to lift, remove, or cease supportive measures for
complainants or respondents upon a finding of non-responsibility.
Recipients retain discretion as to whether to continue supportive
measures after a determination of non-responsibility.

Id. at 30183 (emphasis added).

Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. _The criteria that the Title

IX Coordinator must consider are statutory criteria under Title 1X or
criteria under case | aw-discrinimatopr et i ng
mandate with respect to discrimination on the basis of sex in the
recipientds education program or acti:
States, tailored for administrative enforcement. Additionally, these final

regulations do not preclude action under another provision of the
recipientds code of conduc81064a()3)t)) ear |
if the conduct alleged does not meet the definition of Title IX sexual

harassment.

Id. at 30090 (internal citation omitted, emphasis added).
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Nothing in these final regulations precludes a Title IX Coordinator-

from assisting a complainant (or parent) from filling out a document
intended to serve as a formal complainhowever, a Title IX

Coordinator must take carmeot to offer such assistance to pressure the
complainant (or parent) to file a formal complairds opposed to

simply assisting the complainant (or parent) administratively to carry
2dzii GKS O2YLX FAYLy(dQad 62N LI NBy
complaint. No person may intimidate, threaten, or coerce any person
F2NJ GKS LldzN1I2 &S 2F AYGSNFSNAy3a o
includes the right not to participate in a grievance process.

1d.at 30136 (emphasis added).

Decision-Maker with Regards to Moving Forward ==
Against the Wishes of the Complainant

o TIILE
e X _L:

[T]he decision to initiate a grievance process in situations where the complain
does not want an investigation or where the complainant intends not to
participate should be made thoughtfully and intentionallgaking into account the
circumstances of the situation including the reasons why the complainant wants or
does not want the recipient to investigate. The Title IX Coordinator is trained with
special responsibilities that involve interacting with complainamtsking the Title

IX Coordinator the appropriate person to decide to initiate a grievance process on
behalf of the recipientOther school administrators may report sexual harassment
incidents to the Title IX Coordinator, and may express to the Title IX Coordinator
reasons why the administrator believes that an investigation is warrantedhbut
decision to initiate a grievance process is one that the Title IX Coordinator must
make.

1d.at 30134 (emphasis added).
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gnatory of a Formal Complaint

The Department does not view a Title IX’s Coordinator decision to

sign a formal complaint as being adverse to the respondent. A
Title I X Coordinator 6s decision
made on behalf of the recipient (for instance, as part of the
recipientds obligation not to be
known allegations of sexual harassment), not in support of

the complainant or in opposition to the respondent or as an

indication of whether the allegations are credible, have merit,

or whether there is evidence sufficient to determine

responsibility.

Id. at 30134 (emphasis added).

3

Signatory of a Formal Complaint Cont'd

RASE
T
SN,
[W]hen the Title IX Coordinator signs a formal complaithite Title IX™
Coordinator does not become a complainant, or otherwise a patty

a grievance process, and must still serve free from bias or conflict of
interest for or against any party.

In order to ensure that a recipient has discretion to investigate and
adjudicate allegations of sexual harassment even without the
participation of a complainant, in situations where a grievance process
is warranted, the final regulations leave that decision in the discretion
2F¥ GKS NBOALASyi(iQa ¢AdGftS L- /22N

1d.at 30134 (emphasis added).
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Signatory of a Formal Complaint Cont'd L

However, deciding that allegations warrant an investigation does not
necessarily show bias or prejudgment of the facts for or against the
complainant or respondent. The definition of conduct that could
constitute sexual harassment, and the conditions necessitating a
recipient’s response to sexual harassment allegations, are sufficiently
clear that a Title IX Coordinator may determine that a fair,

impartial investigation is objectively warranted as part of a

reci pi e-elifestelyindiiferent response, without
prejudging whether alleged facts are true or not .. .. the Title IX
Coordinator does not lose impartiality solely due to signing a formal

Signatory of a Formal Complaint Contd s

wases

The final regulationgive the Title IX Coordinator discretion to sign a
formal complaint, and the Title IX Coordinator may take circumstances
AyiG2 | 002dzyi adzOK & gKSGKSNILF O
violence, use of weapons, or similar factors.in some situations, the

Title IX Coordinator may believe that signing a formal complaint is

not in the best interest of the complainant and is not otherwise
necessary for the recipient to respond in a ndeliberately indifferent
manner.

Id.at 30217-18 (emphasis added).

complaint on the recipient’s behalf.

Id. at 30134-35 (internal citations omitted, emphasis added).
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Dismissal/Consolidation of Complaints e

AHow and when are Title IX coordinators required or able to
dismiss complaints?

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint.

If the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in ~ § 106.30 even if proved,

AHow and when are Title IX coordinators able to consolidate did not occur in the recipientds et
complaints? did not occur against a person in the United States, then  the

recipient_must dismiss the formal complaint with regard to that

conduct for purposes of sexual harassment under title IX or this

part; such a dismissal does not preclude action under another provision

of the recipient’s code of conduct.

AMandatory Dismissal
ADiscretionary Dismissal

Als this a point of flexibility/choice?
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§ 106.45(b)(3)(ii) § 106.45(b)(3)(iii)

(ii) The recipient _may dismiss the formal complaint or any
allegations therein, _if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.

(iii) Upon a dismissal required or permitted pursuant to paragraph
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
written notice of the dismissal and reason(s) therefor
simultaneously to the parties.
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§ 106.45(b)(4) Witness
“) Co?;olidc;tion Cif for mrl_compla[nts"A reci ien; ma | - Even wherghe Title IX Coordinator testifies as a witneghe Title IX
p g ) o ) ) ; .
consalidate formal complaints as to allegations of sexua Coordinator is still expected to serve impartially without prejudgment of

harassment against more than one respondent, or by more
than one complainant against one or more respondents, or by
one party against the other party, where the allegations of 102130336 (emphasis added).
sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than one

complainant or more than one respondent, references in this

section to the singular “party,” ‘complainant,’ or “respondent”

include the plural, as applicable.

the facts at issue.
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Recommendations to a Decision-Maker? - e Remedies
Nothing in the final regulations prevents Title IX Coordinators 7 The final regulations revige106.45(b)(7)(iv) to state
offering recommendations regarding responsibility to the decision Title IX Coordinator is responsible for effective

maker for consideration, but the final regulations require the ultimate
determination regarding responsibility to be reached by an individual
(i.e., the decisiomaker) who did not participate in the case as an
investigator or Title IX Coordinator.

implementation of remediesthereby indicating that where a
written determination states that the recipient will provide
remedies to a complainanthie complainant can then
communicate separately with the Title IX Coordinator to
discuss the nature of such remedies.

Id.at 30372.

1d.at 30520 (emphasis added).
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Coordination Function/Point Person Delegation of Tasks

AAssigns investigator(s) (if multiple options are available) Nothing in the final regulations restricts the tasks that a Title IX

Coordinator may delegate to other personndiut the recipient itself is

NBaLRYy&aAotS F2N) SyadaNAy3 G(KFG (K

AyOt dzZRAYy3 GKS NBalLRyaroAftAdASa a

Almplements and manages remedies IX Coordinator under these final regulations, and the Department will

ADelegation of tasks hold the recipient responsible for meeting all obligations under these
final regulations.

AAssigns decision-maker(s) (if multiple options are available)

Almplements and manages supportive measures

1d.at 30463 (emphasis added).
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Bias/Conflicts of Interest/Prejudice

Every Title IX Coordinator must be free from conflicts of interest and
biasand, under reviseg 106.45(b)(1)(iii), trained in how to serve
impartially and avoid prejudgment of the facts at issue. No recipient is
permitted to ignore a sexual harassment report, regardless of the
identity of the person alleged to have been victimized, and whether or
not a school administrator might be inclined to apply harmful
stereotypes against believing complainants generally or based on the

O2YLX FAylFydQa LISNaA2ylFf OKIF NI OGSN

1d. at 30083 (emphasis added).
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regulations work within a framework whete NB OA LIA Sy 4 Qa 2 4,
are permitted to serve as Title IX personnel, and the potential conflicts of
interest this creates. . .The Department declines to require recipients to use
outside, unaffiliated Title IX personnel because the Department does not
conclude that such prescription is necessary to effectuate the purposes of the
final regulationsalthough recipients may face challenges with respect to
ensuring that personnel serve free from conflicts of interest and bias,
NBOALASyiGa OFy O2YLX@& 6AGK GKS FAy
own employees.

Id.at 30251-52 (emphasis added, internal citation omitted).
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Bias/Conflicts of Interest/Prejudice Contd . "fx“

[Mhe5SLI NIYSYydQa | dzikK2NAR(G& dzy RSNJ ¢AGfE S
themselves, and not to the individual personnel serving as Title IX Coordinators,
investigators, decisiomakers, or persons who facilitate an informal resolution
process. Thus, the Department will hold a recipient accountable for the end result of
using Title IX personnel free from conflicts of interest and bias, regardless of the
employment or supervisory relationships among various Title IX personnel. To the
extent that recipients wish to adopt best practices to better ensure that conflicts of
interest do not cause violations of the final regulations, recipients have discretion to
adopt practices suggested by commenters, such as ensuring that investigators have
institutional independence or deciding that Title IX Coordinators should have no
role in the hiring or firing of investigators. Id. at 30252.

Bias/Conflicts of Interest/Prejudice Contd

[T]he Department declines to state whether particular professional
experiences or affiliations do or do not constitute per se violations of §
106.45(b)(1)(iii). The Department acknowledges the concerns expressed both
by commenters concerned that certain professional qualifications (e.g., a
history of working in the field of sexual violence) may indicate bias, and by
commenters concerned that excluding certain professionals out of fear of bias
would improperly exclude experienced, knowledgeable individuals who are
capable of serving impartially.

Id. at 30252 (emphasis added).
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Bias/Conflicts of Interest/Prejudice Cont'd /'

Whether bias exists requires examination of the particular facts of a situation and the
Department encourages recipients to apply an objective (whether a reasonable person
would believe bias exists), common sense approach to evaluating whether a particular
person serving in a Title IX role is biased, exercising caution not to apply
generalizations that might unreasonably conclude that bias exists (for example,
assuming that all self -professed feminists, or self -described survivors, are biased
against men, or that a male is incapable of being sensitive to women, or that prior
work as a victim advocate, or as a defense attorney, renders the person biased for or
against complainants or respondents),  bearing in mind that the very training required by §
106.45(b)(1)(iii) is intended to provide Title IX personnel with the tools needed to serve
impartially and without bias such that the prior professional experience of a person whom
a recipient would like to have in a Title IX role need not disqualify the person from
obtaining the requisite training to serve impartially in a Title IX role

Id. at 30252 (emphasis added).

1031

Bias/Conflicts of Interest/Prejudice Cont'd “urx“

The Department cautions parties and recipients from

concluding bias, or possible bias, based solely on the

outcomes of grievance processes decided under the final
regulations; for example, the mere fact that a certain number

of outcomes result in determinations of responsibility, or non -
responsibility, does not necessarily indicate or imply bias on

the part of Title IX personnel.

Id. at 30252 (emphasis added).
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All Title IX personnel should serve in their roles impartially.

All Title IX personnel should avoid
Aprejudgment of facts
Aprejudice
Aconflicts of interest
Abias
Asex stereotypes

Final Thoughts
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Final Thoughts for Title IX Coordinators... - "|Tx“ 4 Final Thoughts for Title IX Coordinators... \"urx“
AKnow when to ask for legal assistance. AYou are the lynchpin for Title IX compliance for your institution.
AReach out to colleagues at other institutions. AYou are the expert on your campus for Title IX compliance.
AOrchestrating and planning are big parts of the job. AYou can help to ensure Title IX procedures are free from bias
AEnsure supportive measures and remedies are effectively and conflicts of interest.

administered. AYou are essential in fulfilling the mission of Title IX—to reduce or
ASeek continuing training and educational opportunities. eliminate barriers to educational opportunities created by sex

discrimination!
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& NASPA.

Student Affairs Administrators
in Higher Education

Thank You... : Records Management
and FERPA

Melissa M. Carleton
Bricker & Eckler LLP

Assessment to follow...

Copyrighted material. May not be
reproduced without permission.
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This Module is Designed for:

TRACK 1 - Title IX Coordinators

TRACK 2 - Title IX Decision-Makers and Student
Conduct Administrators

TRACK 3 —Title IX Investigators

103

AWhat laws protect confidentiality in Title IX cases?

AFERPA
AClery Act
AHIPAA?
ATitle IX itself
Astate laws

AWhat information must the Title IX office maintain?

AWhat information is available to the public?
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FERPA - Basic Prohibition

FERPA - Disclosure

AFamily Educational Rights and Privacy Act of 1974
A20 US.C. 1232g; 34 C.FR. Part 99
AProhibits colleges from disclosing educational records, or the
personally identifiable information contained therein, without the
written consent of the eligible student, unless an exception is met
that allows disclosure without consent. 20 U.S.C. 1232g(b)(1).

A"Disclosure”

APermitting “access to or the release, transfer, or other
communication of personally identifiable information contained in
education records by any means, including oral, written, or
electronic means, to any party except the party identified as the
party that provided or created the record.” 34 C.FR.99.3
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Educational Records?

Aves: ANo:
A“Records that are directly APersonal notes, 34 C.FR.99.3
related to a student and AEmployee records, 34 C.FR. 99.3

maintained by an educational AlLaw enforcement records, 34
agency or a party acting for C.FR. 993

th-at-ag'ency” 34 CFR.99.3 AGrades on peer-graded papers,
ADisciplinary records before they are collected and
AHandwriting, print, computer recorded by a teacher (Sup. Ct.,

media, video tape, audio tape, 2002)

film, microfilm, microfiche ATreatment records, 34 C.FR. 99.3
AEMAILS AAlumni records, 34 C.FR. 99.3

1043

Personally Identifiable Information

Alncludes:

1044

AStudent's name

AName of the student's parents and other family members
AAddress of the student or the student's family

ASocial security numbers

AStudent ID numbers

ABiometric records (fingerprints, retina scans)

AStudent's date of birth, place of birth, and mother's maiden name



Personally Identifiable Information e Who May Access Records?

AALSO Includes: e AStudents who are 18 years of age or are attending an

AOther information that, alone or in combination, is linked or institution of postsecondary education (“eligible students”)
linkable to a specific student that would allow a reasonable person must be permitted to access their education records.
in the school community who does not have personal knowledge AA
of the relevant circumstances, to identify the student with ccess:
reasonable certainty; and AMeans the opportunity inspect/review records

Alnformation requested by a person who the educational agency or ADoes not mean that they get copies, unless circumstances would
institution reasonably believes knows the identity of the student to effectively prevent the eligible student from exercising their rights
whom the education record relates. without copies
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But Wait — What About Parents?

Access for School Officials

AParents of Eligible Students may access information:
AWith consent of the eligible student
Alf your institution permits the release of information to parents of tax

A"School officials” may access student records if the school
determines that they have a legitimate educational interest in such

dependent students, and it notifies those students of this in its annual records. 34 C.FR. 99.31(6)(1)(i)(A).

FERPA notice A"School officials” should be defined in your policy and annual FERPA notice.
Alf the student is under the age of 21 and the student has violated a law, AContractors, consultants, and even volunteers may be “school officials” in

rule, or policy governing the use or possession of alcohol or a controlled some situations.

substance and the institution has determined that the student has " n :
. P A Ny . AUse “reasonable methods” to ensure that educational records are not
committed a disciplinary violation with respect to that use or possession,

34 CFR 99.31(a)(15) accessed by school officials that do not have a legitimate educational

AlIf another exception is met to disclose without consent of the student interest in them.

ABe cautious in your sharing of information only with those who
“need to know” and telling them what they need to know.
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Access by Consent e Exceptions — Disclosure without Consent
AOther individuals may access educational records with a ADirectory Information
signed and dated written consent from the eligible student. AHealth or Safety Emergency

AThe written consent must: APost-Secondary Disclosure to Victim of Certain Violent/Sexual Crimes

ASpecify the records that may be disclosed; APost-Secondary Disclosure of Final Disciplinary Result, Certain

) Violent/Sexual Crimes
Astate the purpose of the disclosure; and

Aldentify the party or class of parties to whom the disclosure may be )
made. 34 C.FR. 99.30. Astudent’s New School

ACompletely De-Identified/Redacted Records
AJudicial Order/Subpoena
AGovernment Audit/Investigation

ADisclosure of Sanctions Relating to Harassed Student
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IFlawiregs
permit disclosure

4

AND policy

permits disclosure But just because you
CANdoesndt me:
AND annual notice you SHOULD.

permits disclosure

Only then
MAY you disclose
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Health or Safety Emergency

Directory Information

A"Directory information” may be released without consent, if the
annual FERPA notice includes what constitutes directory
information and how to opt out of such disclosures. 34 CF.R.
99.37

ADirectory information typically includes:

A Student's name, address, telephone number
ADate and place of birth

AEnroliment dates

AParticipation in school activities

AWeight and height of members of athletic teams

ADirectory information does not include social security numbers

1

Health or Safety Emergency

ASchools may disclose information to appropriate parties in
connection with an emergency if knowledge of the
information is necessary to protect the health or safety of
the student or others. 34 C.FR. 99.36(a).

ALook to the “totality of the circumstances” to determine
whether there is an "articulable and significant threat” before
disclosing information without consent. 34 C.FR. 99.36(c).

ASuch threat must be recorded in the access log. 34 C.FR. 99.36(c).

AComments to the FERPA regulations state there must be an
“"actual, impending, or imminent emergency” or a situation
where warning signs lead school officials to believe that the
student “may harm himself or others at any moment.”
However, an emergency does not mean a threat of a
possible emergency for which the likelihood of occurrence is
unknown. 73 FR 74838 (Dec. 9, 2008)
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Disclosure to Crime Victims

ADisclosures may be made to the victim of an alleged perpetrator of a

crime of violence or a non-forcible sex offense
A Crime of violence includes forcible sex offenses (rape, sodomy, sexual assault
with an object, fondling). See 34 CFR.99.39.

AThe disclosure may only include the final results of the disciplinary
proceeding with respect to that alleged crime or offense. Final results
include:

A Name of the student
A Violation committed (code section and essential findings to support violation)
A Sanction imposed, date of imposition, and duration

ADisclosure may occur regardless of whether violation was found to

have been committed.

1055

Disciplinary Results to Public

Alnstitutions of postsecondary education may disclose final
disciplinary results if:
AA student is an alleged perpetrator of a crime of violence or non-
forcible sex offence (see 34 C.FR. 99.39) and
AWith respect to the allegation, the student has committed a
violation of the institution’s rules or policies.
AThe student may not disclose the name of any other student,
including a victim or witness, without prior written consent
of the other student.

ASee 34 C.FR. 99.31(a)(14); 34 C.FR. 99.39

1056



Sanctions to Harassed Student Records to New School

A"The Department has long viewed FERPA as permitting a el ARecords can be disclosed to officials of another school where the
school to ... the harassed student ... information about the student seeks to enroll, intends to enroll, or has enrolled, so long
sanction imposed upon a student who was found to have as the disclosure is for purposes related to the student’s

. ) A enrollment or transfer. 34 C.F.R. 99.31(A)(2).
engaged in harassment when that sanction directly relates to X X R .
" APrior to disclosure, the previous school must attempt to notify
the harassed student. s N :
. the eligible student of the disclosure, unless the annual notice
AFebruary 9, 2015 Letter to Loren W. Soukup (relies on January 2001 states that such disclosures may be made without notice. 34
OCR Guidance re: Sexual Harassment in Schools) C.FR.99.34(a)

AAvailable online at hitp.//owly/QLOX303yUre Alf such a disclosure is made, the eligible student may request a

receive a copy of the record that was disclosed, and also a
hearing. 34 C.FR. 99.34(a)(2) and (3).
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De-ldentified/Redacted Records

Judicial Order/Subpoena

ARecords may be released if all personally-identifiable information has been - Alnstitution must disclose to comply with a judicial order or
redacted, as long as the school/college has made a reasonable determination .
that a student’s identity is not personally identifiable, whether through single or Ianu”y issued Sproena
multiple releases, and taking into account other reasonably available information. AMust make a reasonable effort to notify the eligible student before
ASee October 19, 2004 Letter to Robin Parker, available online at: disclosure so that they can seek protective action against the order
http://www2.ed.gov/policy/gen/guid/fpco/ferpa/library/unofmiami.html -- “If, or subpoena (i.e. a "motion to quash”)
because of other records that have been released, the redaction of names, L . .
identification numbers, and dates and times of incidents is not sufficient to AThe rules about notifying the student are different if the court
prevent the identification of a student involved in a disciplinary proceeding, order or subpoena requires secrecy (e.g. due to terroristic threats)

including, but not limited to, student victims and student witnesses, then FERPA ASee 34 CFR. 99.31(a)(9)
prohibits the University from having a policy or practice of releasing the

information as such. The University either must remove or redact all of the

information in the education record that would make a student's identity easily

traceable or refuse to release the requested education record at all."
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Government Audit/Investigation i What does Title IX say about FERPA?
AFERPA does not prohibit disclosure in the following cases: > A"The obligation to comply with [the Title IX regulations] is
AGovernment officials for audit purposes — See 34 C.FR. § 99.35 not obviated or alleviated by the FERPA statute, 20 U.S.C.
AEducational research studies — See 34 C.FR. § 99.31(a)(6) 12329, or FERPA regulations, 34 CFR part 99."
AAccrediting agencies for purposes of carrying out accrediting A34 CFR. 106.6(f)

functions — 34 C.FR. § 99.31
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Clery Act Clery Act
Aln cases involving sexual assault, dating violence, domestic violence, Aln cases involving sexual assault, dating violence, domestic violence, and
and stalking, you must provide victims with information about how you stalking, the institution must share with both parties:
will protect their confidentiality and how you will complete publicly AThe result of any institutional disciplinary proceeding, including any initial, interim,
available recordkeeping (like your Clery crime log) without inclusion of and final decision by the institution, as well as the rationale for the result and the
personally identifying information about the victim. sanctions

AThe institution’s procedures for appeal, if such procedures are available
AAny change to the result and

. ) L . AWhen such results become final
ALike FERPA, you can release information if the release is compelled by A Any information that will be used during informal and formal disciplinary

statute or court order and you take reasonable steps to notify the meetings and hearings
victim of the disclosure.

ABe careful of names, locations, contact information, identifying
information

ACompliance with the above does not constitute a violation of FERPA per
ASee 34 C.FR. 668.46(b)(11)(iii) for more details. 34 C.FR. 668.46()).
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HIPAA? Title IX and Confidentiality
AHIPAA protects certain treatment records that may be held ‘ Section 106.71(a) requires recipients to keep confidential the
by your institution’s health/counseling center or hospital. identity of any individual who has made a report or complaint of sex
AGenerally, when a party provides written consent for discrimination, including any individual who has made a report or
treatment records to be used in Title IX proceedings, they filed a formal complaint of sexual harassment, any complainant, any
become education records subject to FERPA, not HIPAA individual who has been reported to be the perpetrator of sex

discrimination, any respondent, and any witness (unless permitted
by FERPA, or required under law, or as necessary to conduct
proceedings under Title IX), and § 106.71(b) states that exercise of
rights protected by the First Amendment is not retaliation.

Final regulations at 30071.

ASee Joint Guidance on the Application of FERPA and HIPAA
to Student Health Records, U.S. Department of Education
and U.S. Department of Health and Human Services,
December 2019
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Title IX and Confidentiality I “Gag Orders” Not Permitted, But...
Section 106.30 defining “supportive measures” instructs . ... abuses of a party’'s ability to discuss the allegations can be
recipients to keep confidential the provision of supportive addressed through tort law and retaliation prohibitions.

measures except as necessary to provide the supportive
measures. These provisions are intended to protect the
confidentiality of complainants, respondents, and witnesses
during a Title IX process, subject to the recipient’s ability to
meet its Title IX obligations consistent with constitutional
protections.

[§106.45(b)(5)(iii)] applies only to discussion of "the allegations
under investigation,” which means that where a complainant reports
sexual harassment but no formal complaint is filed, §

106.45(b)(5)(iii) does not apply, leaving recipients discretion to
impose non-disclosure or confidentiality requirements on
complainants and respondents.

Final regulationsat 30071. Final regulations at 30296.
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Non-Disclosure Agreements? State Laws

Recipients may require parties and advisors to refrain from e APrivacy laws vary from state to state but may include causes
disseminating the evidence (for instance, by requiring parties and of action such as:

advisors to sign a non-disclosure agreement that permits review and A"Right of privacy”

use of the evidence only for purposes of the Title IX grievance AFalse light invasion of privacy”

process), thus providing recipients with discretion as to how to
provide evidence to the parties that directly relates to the allegations
raised in the formal complaint.

ADefamation
AProtections for employee personnel files

Final Regulations at 30304 AConsult with legal counsel for additional restrictions that
may apply regarding release of records and information in
your state
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Maintenance of Records " Maintenance of Records
%

A34 CFR. 106.45(b)(10) — effective August 14, 2020 - A34 CFR. 106.45(b)(10) - effective August 14, 2020

ARecipients must keep records for seven years: ARecipients must keep records for seven years:

A For each response required under 106.44, a recipient must create, and maintain,
records of any actions, including any supportive measures, taken in response to a
report or formal complaint of sexual harassment.

A In each instance, the recipient must document the basis for its conclusion that its

A Each sexual harassment investigation including any determination regarding
responsibility and any audio or audiovisual recording or transcript required
under paragraph (b)(6)(i) [hearings], any disciplinary sanctions imposed on

the respondent, and any remedies provided to the complainant designed to response was not deliberately indifferent, and document that it has taken
restore or preserve equal access to the recipient’s education program or measures designed to restore or preserve equal access to the recipient’s
activity education program or activity.

A Any appeal and the result therefrom A If a recipient does not provide a complainant with supportive measures, the

recipient must document the reasons why such a response was not clearly

A Any informal resolution and the result therefrom unreasonable in light of the known circumstances.

A All materials used to train Title IX Coordinators, investigators, decision- A The documentation of certain bases or measures does not limit the recipient in
makers, and any person who facilitates an informal resolution process. the future from providing additional explanations or detailing additional
[must make available on website] measures taken.
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Public Right to Know?

A Public records law often requires release of information unless another law prohibits
it

A Does FERPA prohibit release, or does it allow it?

A No release of redacted records where journalist knew identity of student: Krakauer v. State, 396
Mont. 247 (Mont. Sup. Ct, July 3, 2019)

A No release without consent of students, even when students went to media. University of
Kentucky v. The Kernel Press, Case No. 16-CI-3229 (Fayette Circuit Court, 8™ Div. Jan. 23, 2017)

A Must release disciplinary information about students found responsible for sexual assaults on
campus: DTH Media Corp. v. Folt, Case No. 142PA18 (N.C. Sup. Ct. May 1, 2020)

A No implied waiver of consent requirements where a student voluntarily goes to the
media. Letter to Honorable Mark R. Herring, Family Policy and Compliance Office,
July 2, 2015, available online at
https://www2.ed.gov/policy/gen/guid/fpco/doc/letter-to-va-attorney-general-mark-
herring.pdf

Thank you!

Assessment to follow...
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%

Lake’s Four Corners of Title IX Regulatory Compliance

Where and when did the culture/climate
Organization and  |Investigation, Discipline an concept anse’)

Management Grievance Procedures
Title IX A — . ~x & <
Complance ¢KS holYlF FRYAYAAGNT GA
Impacted Individual Campus Culture and adzNJSeaé I )/ R aOf AYIOUS C
(SR CHEE agreements and other publications.
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Yale Resolution Agreement I Yale Assessed...
%

. o . 1. The community’s current understanding of Yale’s policies,

Vqle...wzl[ conduct penozjzc qssgssrjnents (at Ieasf annually) of campus cltmgte procedures, and resources relating to sexual misconduct;

with regard to gender discrimination, sexual misconduct and Title IX, seeking

input from students and student groups, including women's groups, as well as 2. Community members’ impressions of the sexual climate in their own
a wide variety of other sources. schools/departments and the University more generally;

3. Whether and how individuals feel they can influence the day-to-day

The University will consider such assessments in identifying future actions to climate in which they study, work, and live;

ensure that it maintains an environment that is safe and supportive to all . A . .
students and in compliance with Title IX. 4. What additional actions the University should take to address and
prevent sexual misconduct.

US Dept. of Ed., Office for Civil Rights, Yale University Voluntary Resolution Agreemiene 11, 2012, pg. 5. Yale University, Report of the 20123 Campus Sexual Climate Assessyvay 15, 2013, pg. 5.
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How is this addressed in the new regulations?

The Department understands that sexual harassment occurs throughout society

The Whlte House Task Force to Protect Stude[ and not just in educational environments, that data support the proposition that

. - harassing behavior can escalate if left unaddressed, and that prevention of sexual
from Sexual Assaumot Alone.eport In Apnl 2014) harassment incidents before they occur is a worthy and desirable goal. The final

regulations describe the Title IX legal obligations to which the Department will
vigorously hold schools, colleges, and universities accountable in responding to
sexual harassment incidentdentifying the root causes and reducing the

Provided schools with a toolkit for developing and conducting a climate sur

Called on colleges and universities to voluntarily conduct the survey in 2015 LNBOLt Sy0S 2F aSEddt KENIaavySyd | ONBa:
surveys were never mandated by the Obama administration, although sor remains within the province of schools, colleges, universities, advocates, and
thought they might eventually be required through legislation or administrat experts.
enforcement. D of Education, i on the Basis of Sex in Education Programs

or Activities Receiving Federal Financial Assisf8aded. Reg. 30026 (May 19,
2020)(final rule) (online at https: inf pkg/FR-2020-05-
19/pdf/2020-10512.pdf) at 30070 (emphasis added).
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Guiding Principles

For Addressing Guiding Principle #1:
Campus Culture and Education

Climate for Title IX Purposes
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Education Education

Education is the great hope in overcoming What we need in the United States is not violence or
violence. lawlessness; but love and wisdom, and compassion
toward one another, and a feeling of justice toward

those who still suffer within our country...
Robert F. Kennedy,

RFK discussed the challenges oftheo mi ndl ess menace

Robert F. Kennedy, Cleveland, Ohio, 1968.

Indianapolis, Indiana, 1968
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Education LTmE

Education

Aldentify core educational challenges and opportunities. e The Department appreciates commenters who expressed a belief in the importance
of educating students about consent, healthy relationships and communication,
drug and alcohol issues, and sexual assault prevention (as well as bullying and
KFNIaaySyids 3ISySNIrfteoe ¢KS 5SLI NIYSY
preventing sexual harassment from occurring in the first place are beneficial and
desirableAlthough the Department does not control school curricula and does

not require recipients to provide instruction regarding sexual consent, nothing in
GKSasS FAYyLt NBIdAGA2ya AYLISRSE F NBO
information to students.

AUtilize academic departments focused on related issues: (Health studies,
gender studies, etc.)

ANew regulations allow us to address “trigger” and other issues in the
classroom; “the classroom exception”

ATrain staff, faculty and students on Title IX, including sexual violence and
other forms of sexual harassment in light of the three-part definition

ANew regulations may help to identify “capital” offenses and stress the
importance of fairness in all equal opportunity work—and the damaging
impacts of bias

. ) ) L ) Dt of Education, i on the Basis of Sex in Education Programs
AUse informal resolution as an opportunity for education if appropriate; or Activities Receiving Federal Financial AssisfaAded. Reg. 30026 (May 19,
conflict resolution skill development 2020)(final rule) (online at https inf pkg/FR-2020-05-
19/pdf/2020-10512.pdf) at 30125-26 (emphasis added).
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The Law e

Ahe law recognizes its own limits with regard to combatting sex
discrimination
Ahus, voluntary compliance

Guidin g Princi p le #2: AResist "Legalese” where possible
The LaW ARemember, the Department of Education states that
A Colleges are not courtrooms; evidence in a “usual” sense

ATitle IX personnel and advisors need not be legally trained
Alt believes that the new regulations will not be a cause for increased litigation

1%RIASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gglomaterial. Express permission to post this
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The Title IX System Itself

AMake your Title IX efforts known to the community
A Promote the positive work you are doing to keep your community free from
discrimination. What are the most positive features of the new regulations? How will
you articulate that?

Guidi ng Princi p le #3: ALook to schools that have been through an investigation, for clues
. (especially investigations occurring after the new regulations are effective)
The Tltle IX SYStem Itself AUtilize the wisdom and experience of campus constituencies to help

assess systems
ATitle IX promotes fairess and has other objectives.

AEffective response to Title IX incidents helps to foster a healthy culture!

ATitle IX personnel must serve impartially, free from bias, sex stereotyping,
prejudgment, prejudice, etc. This is essential for trust in the Title IX grievance
process!
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Integration

A Integrate Title IX with other public health and wellness initiatives,
such as alcohol and other drug prevention:: Prevention,
Provention and Education.

T . A Recognize that specific training for Title IX compliance purposes
Guidi ng Princi ple #4: will exist as a subset of broader campus trainings and other
|nteg ration initiatives.

A Interface Title IX into your institution’s mission statement and
enterprise risk management (ERM) system.

A Consider articulation of Title IX's mission in social justice work
where appropriate.
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Sensitivity
ASonar
AMulticultural Initiatives
Guiding Principle #5: ALGBTQIA
Sensitivity AReligious Institutions

ACOVID-19 context and the "Great Disruption”

AChoose your words and images; find the memes
and thought leaders energizing your community

1%;RIASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%ggl6material. Express permission to post this
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Prevention

AAODV prevention....and provention
GU|d|ng Principle #6: QSoqal norming on}wolence
Prevention Bystander prevention programs

AEnlist everyone in prevention efforts
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. 4 Figure 1. Example of a Comprehensive Campus-Based Primary
P reven t| on g Prevention Strategy for Sexual Violence Perpetration

AUse evidence-based strategies —Centers for Disease Control
and Prevention, Division of Violence Prevention, Preventing

Sexual Violence on College Campuses: Lessons from Research
B . E = 4 = - Engage campus + Community
and Practice (April 2014) healthy relationship athletes addressing culture of safety and implementienforce
. . . hype e i = alcohol policy efforts.
_ nerrma that supparor | - S
AUse a comprehensive strategy —Consider the following G T o e o === | ===
model from the CDC, Preventing Sexual Violence on College e informed |- Dorm based e e Ny )
. . nteractive, ti- nt ntion that 3 Ii L
Campuses: Lessons from Research and Practice (April 2014) e reintarees p -] eeermey
forincoming students | norms and skills identify and menitor reparting policies on-
relstedtobystander | uncafe sress on and ot campus
behavier and healthy campus
sexuality
Consistent T055 Campus P Programs
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Prevention programs are legally required: A VAWA Regs 34 CFR 668.46 (J)

VAWA Regs 34 CFR 668.46 (j)

ADescription of primary prevention and awareness programs for all

Sexual assault prevention and awareness programs . ’
. incoming students and employees
are required under the Clery Act R - . L
AA statement that the institution prohibits the crimes of dating violence,
B . . L domestic violence, sexual assault, and stalking
Programs to prevent dating violence, domestic violence, AThe definitions of the terms above
sexual assault, and stalking. As required by paragraph AThe definition of consent
(b)(11) of this section, an institution must include in its ADescription of safe bystander intervention options
annual security report a statement of policy that Alnformation on risk reduction
addresses the institution's programs to prevent dating ADescription of the institution’s ongoing prevention and awareness
violence, domestic violence, sexual assault, and stalking.” campaigns for students and employees
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[T]he final regulations neither require nor prohibit a recipient from
disseminating information about bystander intervention designed to

¢ K é 5 S LJI N\Ifl Y é )f U aKkil NCS a ( prevent sexual harassment. . . . Similarly, nothing in the final

measures preventing sexual harassment from regulations requires or prohibits a recipient from posting flyers on
campus encouraging students and others to report sexual harassment;

occurring in the first place are beneficial and recipients should retain flexibility to communicate with their

desirable. educational community regarding the importance of reporting sexual
harassment

" N . . . . Id.at 30471,
Department of Education, Nondiscrimination on the Basis of Sex in Education Programs ®
or Activities Receiving Federal Financial Assisfa8ded. Reg. 30026 (May 19,
2020)(final rule) (online at https: ovinf 2020-05-

19/pdf/2020-10512.pdf) at 30126.
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aAsey
CTITE

L
The Department declines to . . . add a requirement of educational
outreach and prevention programming elsewhere within the final
regulations. The Department notes that nothing in the final regulations
prevents recipients from undertaking such efforts. . . . With respect to a
general requirement that recipients provide prevention and community
education programming, the final regulations are focused on governing
I NBOALASY(GQa NBaLRyas$S (G2 aSEddf
FRRAGAZ2YLFE SRdzOFGA2Y FyR LINB@SY
discretion.

Id.at 30190.
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Final Thoughts

AFlexibility to do prevention work does not mean do nothing!

ARemember to combat bias, sex stereotypes, prejudice and pre-
judgement in campus Title IX efforts: the values of a well-run
Title IX system are important for a community.

AEncourage constructive dialogue about Title IX compliance
efforts.

ACelebrate efficacy where it exists.

ARemember the mission of Title IX.
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Enacted by Congress, Title IX seeks to
reduce or eliminate barriers to educational
opportunity caused by sex discrimination
in institutions that receive federal funding.

This is the mission of Title IX!

Thank You...

Assessment will follow.
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What we hope to accomplish...

AUpdates and Highlight of Select Issues (~30 minutes)
ATabletop Exercises in Breakout Groups (40 minutes)
ADiscuss Tabletop Exercises in the Larger Group (~20 minutes)

AOpen time for Questions (~30 minutes) Definitive Answers vs. Choice Points

APlease send questions in a message directly to Jake Sapp.
AWe will not read your name.

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.
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U pd ates \nIr!l[‘

Commonwealth of Pennsylvania v. Devos, 1:20-CV-01468 (D.D.C. June 4,
2020) i :\s i .i,MNb’ﬁ‘HW\WHHM e i the submit supplemenal
Rule i i

ool 10 Wil the Finl
“Tile IX: and (2) whetber P 3 i before Jaly 29,
© sopplemestal memaranduen is e on or befoce Augast 3. 3020. Signed by Judige Carl 1. Nichols an July 24, 2020, fecjnd)

U pd ates Know Your IX v. Devos, No. 1:20-cv-01224 (D. Md. May 14, 2020)

State of New York v. Devos, 1:20-cv-04260 (S.D.N.Y. June 4, 2020)

Victim Rights Law Center v. Devos, 1:20-cv-11104 (D. Mass. June 10,
2020)
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Watch YouTube for Videos from OCR

Conducting and Adjudicating Title IX Hearings: An OCR Training
Webinar (July 23, 2020)

OCR Webinar on Due Process Protections under the New Title
IX Regulations (July 21, 2020)

Special Issues Highlight #1

OCR Webinar on New Title IX Protections Against Sexual Assault Mandato ry Responses toa
(July 7, 2020) Report

OCR Webinar: Title IX Regulations Addressing Sexual
Harassment (May 8, 2020)
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106.44(a) Responses in Regards to a Respondent

Where There Is No Formal Complaint

The Title IX Coordinator must:
1

Promptly contact the complainant to discuss the availability of

J § 106.44(a) specifies that the recipient's response must treat
supportive measures,

complainants and respondents equitably, meaning that for a

2) Consider the complainant's wishes with respect to supportive complainant, the recipient must offer supportive measures, and
measures, for a respondent, the recipient must follow a grievance process
3) Inform the complainant of the availability of supportive that complies with § 106.45 before imposing disciplinary
measures with or without the filing of a formal complaint, sanctions.
4) Explain to the complainant the process for filing a formal
complaint.
https:, 'd/2020-10512/p-573
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ANPRM § 106.44(b)(2) Removed from Final Regulations

AThere is no requirement in the final regulations to bring the
respondent in and question them if no formal complaint is filed.

Special Issues Highlight #2
Mandatory Responses to a
Formal Complaint

ACan/should a Title IX coordinator file a complaint in an instance
of multiple reports on the same respondent if no complainant
wants to file a formal complaint?
A The Title IX Coordinator may consider a variety of factors, including a pattern of alleged misconduct by a
particular respondent, in deciding whether to sign a formal complainat B0217.
A The final i give the Title IX C i discretionto sign a formal complaint, and the Title IX
I 22NRAYFG2NI YFE e GF1S OANDdzvail yoSa Ayid2 F002dzy
violence, use of weapons, or similar factors. Id.

A [Tlhe Title IX Coordinator still possesses the discretion to sign formal complaints in situations involving
threats, serial predation, violence, or weapons.atd0128.
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106.44(b) + 106.45 AR Written Notification to Parties BEFORE Any Initial

Interview with the Respondent
ANotice of the school's grievance process

1) Fulfill the 106.44(a) mandatory response

AThe opportunity, if any, to engage in an informal resolution process
2) Issue Notice of Allegations AKey details of the alleged sexual harassment
i A Who was involved in the incident
3) Gatekeepmg A Date and time of the incident, if known
A Location, if known
A The alleged misconduct that constitutes sexual harassment
AA statement that the respondent is presumed not responsible at the outset of the
process and can only be found responsible after the grievance concludes
AA statement that the parties are entitled to an advisor of their choice
AA statement that the parties can request to inspect and review certain evidence
AAny conduct rules, if they exist, that prohibit providing knowingly false information
or statements during the grievance process
Notice should be provided to allow the respondent
enough time to preparebefore the initial interview.
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Special Issues Highlight #3
Gatekeeping and
Dismissal and Consolidation
of Formal Complaints

anseq

CTME
)
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Title IX Coordinator/Gatekeeping

Title IX Coordinators have always had to consider whether a report
satisfies the criteria in the recipie
are not creating new obstacles in that regard. _The criteria that the Title

IX Coordinator must consider are statutory criteria under Title 1X or
criteria under case | aw-discrinimatopr et i ng
mandate with respect to discrimination on the basis of sex in the
recipientds education program or acti:
States, tailored for administrative enforcement. Additionally, these final

regulations do not preclude action under another provision of the
recipientds code of conduc81064a()3)t)) ear |
if the conduct alleged does not meet the definition of Title IX sexual

harassment. Id. at 30090 (internal citation omitted, emphasis added).

higher education, for their own training purposes for any reason. Use of this material for proprietary
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Assisting in Filing a Formal Complaint = me

Nothing in these final regulations precludes a Title IX Coordinator-
from assisting a complainant (or parent) from filling out a document
intended to serve as a formal complainhowever, a Title IX
Coordinator must take carmeot to offer such assistance to pressure the
complainant (or parent) to file a formal complairds opposed to
simply assisting the complainant (or parent) administratively to carry

2dzii GKS O2YLX FAYLy(dQad 62N LI NBy

complaint. No person may intimidate, threaten, or coerce any person
F2NJ GKS LIzN1I2 &S 2F AYGSNFSNAy3
includes the right not to participate in a grievance process.

1d.at 30136 (emphasis added).

Dismissal/Consolidation of Complaints nlrxu

AHow and when are Title IX coordinators required or able to
dismiss complaints?
AMandatory Dismissal
ADiscretionary Dismissal
AHow and when are Title IX coordinators able to consolidate
complaints?

Als this a point of flexibility/choice?
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§ 106.45(b)(3)(i)

(3) Dismissal of a formal complaint—

(i) The recipient must investigate the allegations in a formal complaint.

If the conduct alleged in the formal complaint would not

constitute sexual harassment as defined in ~ § 106.30 even if proved,
did not occur in the recipientds
did not occur against a person in the United States, then  the
recipient must dismiss the formal complaint with regard to that
conduct for purposes of sexual harassment under title 1X or this

part; such a dismissal does not preclude action under another provision
of the recipient’s code of conduct.

(emphasis added)

1127

§ 106.45(b)(3)(ii)

(ii) The recipient_may dismiss the formal complaint or any
allegations therein, _ if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.

(emphasis added)
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§ 106.45(b)(3)(iii) L e § 106.45(b)(4)

(4) Consolidation of formal complaints. A recipient may
consolidate formal complaints as to allegations of sexual

(iii) Upon a dismissal required or permitted pursuant to paragraph harassment against more than one respondent, or by more
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send than one complainant against one or more respondents, or by
written notice of the dismissal and reason(s) therefor one party against the other party, where the allegations of
simultaneously to the parties. sexual harassment arise out of the same facts or

circumstances. Where a grievance process involves more than one
complainant or more than one respondent, references in this
section to the singular “party,” ‘complainant,’ or “respondent”
include the plural, as applicable.

{emphass addec) (emphass addec)
1129 1130
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106.45(b) — Recipient Discretion

AAny provisions, rules, or practices other than those required by
this section that a recipient adopts as part of its grievance
process for handling formal complaints of sexual harassment as

Special Issues nghhg ht #4 defined in § 106.30, must apply equally to both parties.

Bottom' LI ne RUIeS AWhere a complainant reports sexual harassment but no formal
complaint is filed, § 106.45(b)(5)(iii) does not apply, leaving
recipients discretion to impose non-disclosure or confidentiality
requirements on complainants and respondents.

10512/p-3426
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5 o - - . " I )
Recipients Discretion (non-exhaustive) Flexibility
ATraining 051220159 " ! ) . S .
Within the standardized § 106.45 grievance process, recipients retain significant flexibility and
ARequired objective standards for prohibition on conflicts of discretion, including decisions to:
. . A designate the reasonable time frames that will apply to the grievance process;
interest & bias e A use a recipient’s own empl as i i and decisic or outsource those
AAddressing conduct that falls outside of Title IX functions to contractors;
10512/p-5450 A determine whether a party’s advisor of choice may actively participate in the grievance
. . process;
Alntroductlon of New Evidence 10512/p:241, A select the standard of evidence to apply in reaching de

g resp
A use an individual decision-maker or a panel of decision-makers;
A offer informal resolution options;

A impose disciplinary sanctions against a
responsibility; and

following a ination of

A select procedures to use for appeals.
1d. at 30097 (bullets added).
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Special Issues Highlight #5
Expert Witnesses

113

Expert Witness

AFederal rules of evidence do not apply

Als it relevant? That is the ultimate question.

AWhat could they opine on?

A Medical information?
A Polygraph tests?

AHow should they be vetted?

AcCan not be excluded if relevant.

A§106.45 grievance process does not prescribe rules governing how admissible,
relevant evidence must be evaluated for weight or credibility by a recipient's
decision-maker, and recipients thus have discretion to adopt and apply rules in that
regard, so long as such rules do not conflict with § 106.45 and apply equally to both
parties. 4/2020-10512/p-3404
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Special Issues Highlight #6
Confidentiality

Confidentiality

AParties must be free to collect evidence.

AWhat about sharing of information on social media?
ADefamation?
ARetaliation?
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The Department thus believes that § 106.45(b)(5)(iii)—permitting
the parties to discuss the allegations under investigation, and to
gather and present evidence—furthers the Department’s interest in
promoting a fair investigation that gives both parties meaningful
opportunity to participate in advancing the party’s own interests in

case, whileabuses of a partyods ability
can be addressed through tort law and retaliation
prohibitions.

1139

[T]his provision in no way immunizes a party from abusing the
right to “discuss the allegations under investigation” by, for
example, discussing those allegations in a manner that exposes the
party to liability for defamation or related privacy torts, or in a
manner that constitutes unlawful retaliation. id.
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e

TITLE
L

The Department recognizes commenters’ concerns that some discussion =

about the allegations under investigation may fall short of retaliation or

tortious conduct, yet still cause harmful effects. For example, discussion

and gossip about the allegations may negatively impact a party’s social

relationships. For the above reasons, the Department believes that the

benefits of § 106.45(b)(5)(iii), for both parties, outweigh the harm that

could result from this provision. This provision, by its terms, applies only

to discussion of “the allegations under investigation,” which means that

where a complainant reports sexual harassment but no formal

complaint is filed, § 106.45(b)(5)(iii) does not apply, leaving recipients

discretion to impose non-disclosure or confidentiality requirements on

complainants and respondents. 1d.

1141

BASEL
< TMLE

S
As to the requirement in § 106.45(b)(5)(iii) that recipients must not
restrict parties’ ability “to gather and present evidence, the purpose
of this provision is to ensure that parties have equal opportunity to
participate in serving their own respective interests in affecting the
outcome of the case. .
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“Gag orders" are not permitted, but

Non-disclosure Agreements?

[§706.45(b)(5)(iii)] applies only to discussion of “the allegations
under investigation,” which means that where a complainant
reports sexual harassment but no formal complaint is filed, §
106.45(b)(5)(iii) does not apply, leaving recipients discretion to
impose non -disclosure or confidentiality requirements on
complainants and respondents.  id. emphasis added).

Recipients may require parties and advisors to refrain from
disseminating the evidence (for instance, by requiring parties
and advisors to sign a non -disclosure agreement that permits
review and use of the evidence only for purposes of the Title

IX grievance process), thus providing recipients with discretion as
to how to provide evidence to the parties that directly relates to the
allegations raised in the formal complaint.

Id. at 30304 (emphasis added).
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Special Issues Highlight #7
Litigation Issues

1145

Recognized Sex Discrimination CO

42 U.5.C.1983 —
Retaliation Due Process &
Equal Protection

Deliberate
Indifference

Erroneous
Outcome

Selective Inequity in Pre-Assault
Enforcement Athletics Claim

Arbitration?
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Tabletop Exercises and
Breakout Groups

114

Breakout Groups

AYou will be placed into a random breakout group with about 4-6 other
people.
A Please send a chat message to Jill Dunlap if you need to be placed in the group with
closed-captioning.

ADiscuss the scenarios that were previously emailed.
AYou can start with either scenario.
APlease spend about 20 minutes discussing each scenario as a group.

APlease share how you plan to address these issues on your campus. This is
a time to learn from each other!

AWe will come back together as a group and Peter & Jake will go over the
scenarios.

ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.
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Scenario #1

You are the Title IX Coordinator at ABC University, which has an onlin
Title IX formal complaint form. You receive a completed and signed
form from an ABC student, Complainant A, via the online reporting
portal. Complainant A alleges that Respondent X, a fellow ABC student,
“mouth kissed and fondled the genitals” of Complainant A while
Complainant A was heavily intoxicated and could not give consent. The
alleged misconduct occurred on a campus-sponsored week-long trip to
France as part of an annual trip sponsored by the French Club. You, as
the Title IX coordinator, reach out to Complainant A via email to discuss
supportive measures and ask that Complainant A speak with you.

Scenario #1 Continued

The next day, and before you receive any response from Complainant A, you receive
another formal complaint form via the online reporting portal from another complainant,
Complainant B. Complainant B, also a student at ABC, alleges the same respondent,
Respondent X, sent Complainant B several unsolicited and inappropriate text messages and
inappropriately touched Complainant B on the buttocks on a few occasions while out
socially with the same group in France. Respondent X exhibited similar behavior once back
on campus, seeking out Complainant B in their residence hall common room and grabbing
Complainant B’s buttocks without consent. In addition, once back in the U.S. Respondent X
accelerates the inappropriate texting. Respondent X is now sending Complainant B nude
“selfies.” Respondent X ignores Complainant B’s repeated asks for Respondent X to stop
touching, texting and “sexting” Complainant B. This increased “sexting,” coupled with
hearing about Complainant A’s formal complaint, prompted Complainant B to file a formal
complaint. Complainant B mentions “extreme discomfort” participating in any future
activities with the French Club since Respondent X serves as the club’s president.
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Scenario #1 Continued

Neither Complainant A nor Complainant B notified the faculty member
who accompanied the group on the trip of the alleged misconduct
while out of the country.

1151

Scenario #1—Questions

9 Should either of these formal complaints, or specific allegations
contained therein, be dismissed under Title IX? Why or why not?
Would the dismissal, if any, be mandatory or discretionary under
Title IX?

1 If either of the formal complaints, or specific allegations contained
therein, should be dismissed under Title IX, who makes that
determination, how, and when?

9 If either of the complaints, or any allegations contained therein, are
dismissed under Title IX what, if anything, can the campus do to
address these incidents?
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Scenario #2

Scenario #2

Respondent and Complainant have notified you, the Title IX coordinator, of the
following information regarding their advisors:

Respondent has designated Law Yer as Respondent’s advisor of choice.
Complainant has designated Par Ent as Complainant’s advisor of choice.

Per the requirements in § 106.45(b)(5)(vi), after interviewing parties and witnesses
and gathering physical evidence, the Title IX investigator sends the initial collection
of evidence to Complainant, Respondent and their advisors. Respondent and
Complainant submit their responses to the evidence to the investigator within the
allotted 10-day timeframe. The Title IX investigator then takes into account the
responses of both parties to the evidence and begins to draft the final investigative
report.

Five days later, the final investigative report is provided to both parties and their
advisors, with notice that the live hearing will take place 14 days later.

Two days before the hearing, Complainant contacts you via email and states that
Complainant has heard that Respondent’s advisor, Law Yer, is an attorney. Complainant
would like to change their advisor to someone who is an attorney, but their preference, Att
Orney, cannot make the hearing date with this little notice. Complainant asks for the
hearing to be pushed back four to five weeks to accommodate the schedule of Att Orney.
C i indicates that C i [ i ’s original advisor (Par Ent), and
potential new advisor (Att Orney), all agree that heading into a live hearing “against” a
party with an attorney while Complainant does not have an attorney is fundamentally
unfair and inequitable. Att Orney called your campus general counsel to discuss this
matter. Att Orney states that not allowing the extension prevents Complainant from
“having an advisor of choice” represent Complainant at the hearing and this violates Title
IX. Your campus general counsel is concerned there will be a lawsuit and/or Complainant
will contact the Department of Education if the request for an extension is not granted. As
the Title IX coordinator, you are concerned with this request for a four to five week
extension because this will cause the hearing to move into the period of final exams, right
before the conclusion of the fall semester.

1153 1154
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Scenario #2—Questions LT

9l Should Complainant’s request for an extension be granted? Why or
why not? How would you arrive at a conclusion?

9§ What in the new Title IX regulations, if anything, speaks to this issue?

9l How should advisors be officially designated as such, when and to
whom? How will you handle changes in advisors mid-way through a
grievance? s this permitted?

91 How should the role of advisors be discussed in your campus policies
or in materials relating to preparing parties for a grievance process?

Special Issues Highlight #8
Advisors
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Advisors

AHow should your policies address advisors?

Aln a Title IX grievance process recipients must allow parties to select
advisors of the parties' choice, who may be, but need not be, attorneys,
while continuing to insist that any restrictions on the active
participation of advisors during the grievance process must apply
equally to both parties.

AWhat resources advisors be given?

A Copy of policies that address their participation in investigation interviews and
hearings?

A Copy of rules of decorum for a hearing?

AFERPA waiver?

ANon-disclosure agreement?

Closing Thoughts and
Questions
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Closing Thoughts b ia A Reminder...

ATuning
All Title IX personnel should serve in their roles impartially.

AMultiple Legal Authorities
All Title IX personnel should avoid

A"Looking around corners.” )
) ) ) ) Aprejudgment of facts
A"Policy should reflect practice and practice should reflect policy.”
Aprejudice
Aconflicts of interest
Abias
Asex stereotypes
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& NASPA.

Student Affairs Administrators
in Higher Education

Thank You... LIVE SESSION on Title IX
' Investigations
QU estio ns? July 31, 2020 and August 1, 2020

Peter Lake, Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher Education Law
and Policy, Stetson University College of Law

Dr. Jennifer R. Hammat, Dean of Students, University of
Southern Indiana
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This Live Session is Designed for... L1 What we hope to accomplish...

AHighlight of Select Issues (~60 minutes)
ATabletop Exercises in Breakout Groups (60 minutes)
ADiscuss Tabletop Exercises in the Larger Group (~60 minutes)
AOpen time for Questions (~30 minutes)
APlease send questions in a message directly to Jennifer Hammat.
AWe will not read your name.

AWe will stay slightly past the end time if needed to answer questions but if
you need to leave at the exact ending time, that's ok.

TRACK 1 - Title IX Coordinators
TRACK 3 —Title IX Investigators

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.
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Special Issues Highlight #1
Relationships of Investigator
to Other Title IX Operatives

Definitive Answers vs. Choice Points
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Title IX Investigator & A Title IX Coordinator

Title IX Investigator & A Title IX Decision-Maker ;.kn?‘
&

The final regulations do not preclude a Title IX Coordinator

: : . The Department emphasizes that the decision-maker must not only
from also serving as the investigator.

52030l e e be a separate person from any investigator, but the decision-maker

. is under an obligation to objectively evaluate all relevant evidence

Does the Title IX coordinator “supervise” investigators? both inculpatory and exculpatory, and must therefore

Make hiring/firing decisions regarding investigators? independently reach a determination regarding responsibility

Should the Title IX coordinator offer input on the investigation in any way without giving deference to the investigative report.

if not serving as the investigator?
Input on gathering evidence?
Input on the final report?

What conflicts of interest could arise? Should the investigator be called as a first witness routinely in a hearing?

Id. at 30314 (emphasis added).
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Written Notification to Parties BEFORE Any Initial

Interview with the Respondent
ANotice of the school's grievance process

AThe opportunity, if any, to engage in an informal resolution process
AKey details of the alleged sexual harassment
A Who was involved in the incident
A Date and time of the incident, if known
A Location, if known
A The alleged misconduct that constitutes sexual harassment
AA statement that the respondent is presumed not responsible at the outset of the
process and can only be found responsible after the grievance concludes

AA statement that the parties are entitled to an advisor of their choice

Special Issues Highlight #2
Written Notification Prior to
an Investigation

AA statement that the parties can request to inspect and review certain evidence
AAny conduct rules, if they exist, that prohibit providing knowingly false information
or statements during the grievance process
Notice should be provided to allow the respondent
enough time to preparebefore the initial interview.
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Remember the Presumption of Non-Responsibility | ;lkn?.
g M

A recipient’s grievance process must—

Include a presumption that the respondent is not responsible
for the alleged conduct until a determination regarding
responsibility is made at the conclusion of the grievance
process.

§106.45(b)(1)(iv)(emphasis added).
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Special Issues Highlight #3
Concurrent Law
Enforcement
Investigation/Police Reports
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Concurrent Law Enforcement Activity L

Further, subject to the requirements in ~ § 106.45 such as that evidence sent =

to the parties for inspection and review must be directly related to the

allegations under investigation, and that a grievance process must provide

for objective evaluation of all relevant evidence, inculpatory and

exculpatory, nothing in the final regulations precludes a recipient from

using evidence obtained from law enforcementina  § 106.45 grievance

process. § 106.45(b)(5)(vi) (specifying that the evidence directly related to

the allegations may have been gathered
other sourcedé which could include evid
law enforcement) (emphasis added); § 106.45(b)(1)(ii).

Id. at 30099 n.466.

Police Investigations

The 20017 Guidance takes a similar position: “In some instances, @
complainant may allege harassing conduct that constitutes both

sex discrimination and possible criminal conduct. Police
investigations or reports may be useful in terms of fact

gathering . However, because legal standards for criminal
investigations are different, police investigations or reports may not
be determinative of whether harassment occurred under Title IX

and do not relieve the school of its duty to respond promptly and
effectively”

Id. at 30099 n. 467 (emphasis added).
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Is it possible to be told to “stand down” in regards to
conducting your Title IX investigation by police or other legal
authority? What about pending litigation?

What should you do?
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Special Issues Highlight #4
Definition of “Sexual
Harassment”



“Sexual Harassment” [Three-Prong Test]

Sexual harassment means conduct on the basis of sex that satisfies one or more
of the following:

(1) An employee of the recipient conditioning the provision of an aid,
0SYySTAGZ 2N aSNWAOS 2F GKS NBOALMASyd 2
sexual conduct;

(2) Unwelcome conduct determined byeasonable persoro be so
severe, pervasive, and objectively offensive that it effectively denies a person
Slidz t +O00Saa (2 GKS NBOALASYyGQa SRdzOF G

600 G{SEdztt laaldAg Gé¢ +a RSFTAYSR Ay
Or2tSy0S¢é +La RSTAYSR Ay on | ®{ ®/ & mMHH{
on | ®{ ®/ & MHHPMOI OOy OZT 2N aadltlAy3aée |

Special Issues Highlight #5
Definition of “Consent”

(emphasis added)
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Consent Consent
[T]he Assistant Secretary will not require The Department believes that the definition of what constitutes
recip ients to adopt apa rticular deﬁn ition Of consent for purposes of sexual assault within a recipient’s

educational community is a matter best left to the discretion of
recipients, many of whom are under State law requirements to
apply particular definitions of consent for purposes of campus
You should be well-versed on the definition of consent sexual misconduct policies.

contained within your specific campus policies. Address d.at30124.
specific issues of consent related to the new definition of

sexual harassment.

consent with respect to sexual assault. s
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Consent I Elements to Consider

AElements
Aconsent is a voluntary agreement to engage in sexual activity;
Asomeone who is incapacitated cannot consent;
A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,

The third prong of the § 106.30 definition of sexual harassment
includes “sexual assault” as used in the Clery Act, 20 U.S.C.

1092()(6)(A)(v), which, in turn, refers to the FBI's Uniform Crime or because of an intellectual or other disability that prevents the student from having
Reporting Program (FBI UCR) and includes forcible and nonforcible A fhe capacityto give consent )
. | past consent does not imply future consent;
sex offenses such as rape, fondlmg, and statutory rape which Asilence or an absence of resistance does not imply consent;
contain elements of “without the consent of the victim." Aconsent to engage in sexual activity with one person does not imply consent
1d. at 30124, to engage in sexual activity with another;

A consent can be withdrawn at any time; and
Acoercion, force, or threat of either invalidates consent.

Role, if any, of affirmative consent? REMEMBER: State laws.
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§106.44(a) General response to sexual harassment.

A recipient with actual knowledge of sexual harassment in an education

program or activity of the recipient against a person in the United States, must
respond promptly in @ manner that is not deliberately indifferent. . . .
66educati on progr am |acations evertsyor t y 86 i ncl

H H H Y circumstances over which the recipient exercised substantial control
S peCIaI ISSU es H I g h I I g ht #6 over both the respondent and the context in which the sexual
SCO pe harassment occurs, and also includes any building owned or controlled

by a student organization that is officially recognized by a
postsecondary institution .

What does your campus policy state specifically regarding
iKS 402135 2F aSRdzOFGA2y LINRIAN

(emphasis added)
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Example of “Scope” in a Policy

This policy applies to ABC University students, employees, and
third-parties located within the United States both on and off
campus, as well as in the digital realm. Off-campus coverage of
this policy is limited to incidents that occur on employee-led trips,
at internship or service learning sites, and college-owned
properties (including buildings operated by Registered Student
Organizations), or in any context where the University exercised
substantial control over both alleged harassers and the context in
which the alleged harassment occurred.

Special Issues Highlight #7
Dismissals
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material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

§ 106.45(b)(3)(i)

§ 106.45(b)(3)(ii)

(3) Dismissal of a formal complaint— (i)) The recipient may dismiss_the formal complaint or any
(i) The recipient must investigate the allegations in a formal allegations therein, if at any time during the investigation or
complaint. If the conduct alleged in the formal complaint would hearing: A complainant notifies the Title IX Coordinator in writing

not constitute sexual harassment as defined in  § 106.30 even if that the complainant would like to withdraw the formal complaint

zrc(:i\\ll?;, do,I ey | © " ¢ € or any allegations therein; the resiondent is no lonier enrolled or

then the recipient must dismiss _the formal complaint with regard employed by the recipient; or
to that conduct for purposes of sexual harassment under Title IX or

this part ; such a dismissal does not preclude action under another

provision of the recipientds code ¢«

(emphasis added) (emphasis added)
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§ 106.45(b)(3)(iii)

(iii) Upon a dismissal required or permitted pursuant to paragraph

(b)3)(W) or (b)(3)(ii) of this section, the recipient must promptly send 2KSGKSN) aSEdz £ KENIaavySyd 20
written notice of the dismissal and reason(s) therefor program or activityis a factspecific inquiry The key questions
simultaneously to the parties. are whether the recipient exercised substantial control over

the respondent and the context in which the incident occurred.

Id.at 30204 (emphasis added).
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More on Dismissals

Example: the Title IX Coordinator receives a formal complaint for
alleged sexual misconduct that occurred between two students in an
off-campus apartment complex where the university had no substantial . . .
control over the context or the alleged harasser. SpeClaI Issues nghllght #8
Investigating New Issues
That Arise In an

Investigation

Is this within the scope of the policy example described above? If not, who
dismisses? Regulations say the “recipient.” Who specifically?

ARemember, a formal complaint must be investigated.
AWill there be a “pre-investigation” inquiry/“fact-specific” inquiry by an
investigator to determine?

AWhat “level” of investigation is required here?
A Will a decision-maker have to make a determination?

1EDQI{IASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%églzmaterial. Express permission to post this
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§ 106.45(b)(2)(ii)

(ii) If, in the course of an investigation, the recipient decides
to investigate allegations about the complainant or
respondent that are not included in the notice provided
pursuant to paragraph (b)(2)(i)(B) of this section, the
recipient must provide notice of the additional allegations to
the parties whose identities are known.

Special Issues Highlight #9
Preparing for an Interview

(emphasis added)
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What has happened? o Preparing your questions pre-interview

AA formal complaint has been received (and signed). ARead the Formal Complaint

AAn initial meeting with the Title IX Coordinator has happened to AWrite out the questions you have about the report on first read.
provide support measures.

AA notice of investigation has gone out to both parties.

AThe case has been assigned to you (the investigator) or as the Title IX
Coordinator, you are the investigator, or you have outsourced the
investigation.

AThe investigator has read the formal complaint. AHave all of these typed out ahead of the first interview.

ARead the Formal Complaint again.
AWhat additional questions do you have about the incident narrative.
AWho is identified in the Formal Complaint you feel you need to interview.
AWhat questions do you have for those individuals?

AWhich route for investigations has your school opted for? ARevise and update with additional questions and witnesses as you go.
Alnvestigations with or without credibility assessments?
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Crossover interview technigques e,

ATitle IX investigation framework is good practice for other kinds -
of investigations:

ACode of Conduct violations

Special Issues Highlight #10
Fact Finding and Data
Collection

AThreat assessment or BIT concerns investigations
AEducational conversations with student
AAcademic Integrity case investigations

AHazing investigations
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How to start an interview

Remember your role

Alntroduce yourself You are NOT a party's lawyer, advisor, counselor, parent, or friend
You ARE an investigator and a facilitator

You ARE free from bias

You ARE free from prejudgment

You ARE interested in finding out fact about the incident
AExplain you will be note/taking/recording the interview for notes You ARE interested in the truth

Als small talk appropriate? Build rapport. Establish baseline
responses*

AExplain your role

AAsk interviewee to share their recollections of the incident.

ADo not interrupt the narrative Being Impartial # Being a Robot

ALet them talk until they are done You ca'n bg a neutral fact—fmder'and still show empathy and kindness.
. Investigation spaces should be judgement free zones
AFollow up questions later
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Follow-up questions

Clarifications

AWhen seeking clarification after the party’s initial recollection of the =

event, try to ask questions that build confidence and put them at
ease.

A"You said you left the party around Tam, is that correct?”

A"You said you recalled having three cups of ‘red solo cup’ punch, is
that right?”

Alf they are describing a location, it might be helpful to ask them to
sketch out the room for you (if it is a residence hall, you should have

AWnhen asking harder questions about the order of events, or specifics
about the conversation or activities, you may run into a series of |
don’t know” or “I can't remember” statements. That's ok.

AReassure the party its ok that they cannot remember or don't know.

AYou can move to another question or kind of questioning.

Alf you hit a memory gap, ask them some sensory questions to see if
it triggers any memories. Often there are memories they cannot
access unless you ask the question from a different lens.

those schematics on your computer to pull up/print out).
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A word about trauma

Sense and Feel questions

A"Can you draw what you A"Tell me more about that" AAnyone you speak with about alleged sexual harassment
experienced?” A"What did you hear?” (complainant, respondent, or witnesses) could have experienced or
A"Wh feeli h . ’ still be experiencing trauma as a result of the alleged situation.
at were you feeling when  A*Te|| me about his/her eyes.”

XYZ occurred?” ABe cognizant that talking to you may be very difficult for the parties.
A"What can you not forget?”
A"What did you smell?”

A"Can you show me?”

ARemember to document their experience with as little interruption as
possible. Follow-up questions should be limited.

Aldeally, you want the party being interviewed to do most of the
A"What were you feeling when speaking.

you were kissing?”

Madified from: Russell Strand, Frontine Training Conference, 2018

Source: Russell Strand, Frontline Training Conference, 2018
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Meet the student where they are:

Ask them for evidence they want reviewed;“ﬁr;_‘:

ABaseline knowledge = - Ainculpatory evidence

AHow to evaluate risk .
o = . AExculpatory evidence
AFactors to consider in decision-making

AMedically accurate knowledge of sex, reproduction, sexual health ARelevant to the allegations

A Ability to navigate interpersonal relationships ARape shield law protections
A Communication skills . . A

) I AWitnesses to interview

A Conflict resolution skills

A Emotional intelligence Alf they know of others with similar experiences

ANot all students know the same thing about the same things ACharacter testimony is permitted
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Why would you consider conducting an

investigation without assessing credibility?

ACross purpose. The purpose of the hearing is to determine
credibility of all the parties and all the evidence. If the investigator
does this, one could later assert bias against the investigator for
making their assessment of the parties and/or the evidence.

ATime. Investigations that accept information, gather documents, and
statements, and provide a relevance review of said documents would
make for an effective summary of the investigative materials
presented for the hearing to sort through.

ARepetition. Anything anyone says to you, they will have to say again

at the hearing and be subject to cross-examination, or it won't be
considered.

Tabletop Exercises and
Breakout Groups

1207 1208
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Scenario #1

Breakout Groups L

AYou will be placed into a random breakout group with about 4-6 other
people.
A Please send a chat message to Jill Dunlap if you need to be placed in the group with

In response to the new Title IX regulations, ABC University is moving
from a single-investigator model to a hearing panel model. The Title IX
closed-captioning. coordinator has called a zoom meeting with all Title IX personnel to

ADiscuss the scenarios that were previously emailed.
A You can start with either scenario.

APlease spend about 60 minutes discussing the scenarios as a group.

APlease share how you plan to address these issues on your campus. This is
a time to learn from each other!

discuss making changes to the institution’s policies and procedures.
The Title IX coordinator begins to discuss the role of the investigators
under the new grievance procedures and suggests that the
investigator’s role will be changing in some significant ways and some

AWe will come back together as a group and Peter & Jennifer will go over decisions must be made as to the role of the investigators.

the scenarios.
ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.
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Scenario #1—Questions

=

What significant changes to the investigative function, if any, should be
considered?

Should the investigator address credibility of parties and witnesses in the final
investigative report? Why or why not?

Should the investigator make recommendations on findings of responsibility in

== =a

the final investigative report? Why or why not?

Should the investigator make recommendations as to the sanctions/remedies
that should be imposed? Why or why not?

Should the Title IX coordinator have any input in the investigation process
and/or report writing? Why or why not?

Should the investigator be called as a routine, or first, witness in Title IX
hearings? Why or why not?

= - -a
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Special Issues Highlight #11
Minimum and Maximum
Role of Investigators
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The Minimum and Maximum Role of the Title IX Investigator - The Minimum and Maximum Role of the Investigator Cont'd

ACampuses are no longer permitted to have a “single” or “pure”

investigator model under Title IX. AGather all relevant information regarding an allegation of

sexual harassment.
AA separate decision-maker (or panel of decision-makers) must make

a final determination of responsibility.
AThis will be a shift in the function of the investigator on some campuses.

Ainterview all relevant parties
ACollect and organize relevant evidence

o 5
AWhat, then, is the scope of the investigative report? ACredibility Assessments?

APurpose? Tone? Format? AWeighing Evidence?
AWill the investigator become a witness in the hearing or play other Awrite a detailed investigative report
roles? AMake recommendations for interim measures or

accommodations?
AFindings of Responsibility?
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Remember & 106.45(b)(1)(x) L Scenario #2

A recipient’s grievance process must— You are an investigator for ABC University investigating an allegation of non-

Not . il | th . i consensual sexual contact between Complainant and Respondent, two Freshmen
ot require, allow, rely upon, or otherwise use questions or students at ABC. Complainant alleges Complainant was intoxicated and unable to

evidence that constitute, or seek disclosure of, information give consent at the time the sexual contact occurred. Complainant submits as

protected under a legally recognized privilege, unless the evidence a letter from a high school that Respondent and Complainant both

person holding such privilege has waived the privilege_ attended. The letter from the high school shows a finding of responsibility against
Respondent for sending nude photos of Complainant while Complainant was
passed out at a party via text message to a friend. Complainant also submits a
letter from a juvenile court showing a judgement against Respondent for the
“sexting” act and penalties imposed on Respondent including a fine, mandatory
counseling and community service.

(emphasis added)
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Scenario #2—Questions

9 Should this evidence be included in the “universe of
evidence” given to both parties and their advisors for their
response prior to the finalization of the final investigative
report?

9 Is this relevant evidence that should be included in the final
report? Why or why not? How would you determine this?

Special Issues Highlight #12

“Universe of Evidence,’

“Relevance” and Rape
Shield Protections
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§ 106.45(b)(5)(vi) e § 106.45(b)(5)(vi) Cont'd

(vi) Provide both parties an equal opportunity to inspect and — Prior to completion of the investigative report, the recipient )

review any evidence obtained as part of the investigation that must send to each party and the
is directly related to the allegations raised in a formal evidence subject to inspection and review in an electronic
complaint, including the evidence upon which the recipient format or a hard copy, and the parties must have _at least 10
does not intend to rely in reaching a determination regarding days to submit a written response _, which the investigator will
responsibility and inculpatory or exculpatory evidence consider prior to completion of the investigative report. The
whether obtained from a party or other source so that each recipient must make all such evi
party can meaningfully respond to the evidence prior to inspection and review available at any hearing to give each
conclusion of the investigation. party equal opportunity to refer to such evidence during the
hearing, including for purposes of cross _-examination; and
(emphasis added) (emphasis added)
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st

“Universe of Evidence” L

§ 106.45(b)(5)(vii)

(vii) Create an investigative report that fairly summarizes : [TIhe universe of evidencgiven to the parties for inspectio
relevant evidence and, at least 10 days prior to a hearing _ (if a and review undeg 106.45(b)(5)(vi) must consist of all

heaan 9 is_ requfir;d und_er this Secriog_ or OtherWiS_E_l’_)mVideg) evidence directly related to the allegations; determinations as
or other time of determination regarding responsibility, sen G2 BKSOKSNI SOARS )/Oé A3 4NBfS

to each party and the partyods ad i . .
report in an electronic format or a hard copy, for their review the investigative report, pursuant ®106.45(b)(5)(vii)

and written response. 6 NB |j dzA Nik ya ONBLGAZ2Y 2F Fty Ay
AdzYYF NAT S& |ttt NBtSOIyld SOAR
Id.at 30248 n.1021 (emphasis added).

(emphasis added) Is this essentially a “mini notice-and-comment” process?
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Submission of Evidence and Sharing of Responses ;’,}:lfl Not Allowing Parties to Respond to Additional Evidence ;‘?,flf‘
i WL

A recipient may require all parties to submit any evidence that they If a recipient chooses not to allow the parties to respond to
would like the investigator to considedNA 2 NJ 42 6KSy @K: additional evidence provided by a party in these

to inspect and review evidence beginalternatively,a recipient may circumstances, the parties will still receive the investigative report
choose to allow both parties to provide additional evidence in that fairly summarizes relevant evidence under § 106.45(b)(5)(vii)
response to their inspection and review of the evidence un§er and will receive an opportunity to inspect and review all relevant
106.45(b)(5)(vi) and alsan opportunity to respond to the other evidence at any hearing and to refer to such evidence during the
LI NIi & Qa4 I RR ASinil@lyalrdcipidhidhaskiScretds to hearing, including for purposes of cross-examination at live
OK223S $KSGKSNI (2 LINPPARS I O2L%k hearings under § 106.45(b)(5)(vi).

the other party to ensure a fair and transparent process and to allow d. 2t 30307 emphasis added).
the parties to adequately prepare for any hearing that is required or

provided under the grievance process 1d. 2t 30307 (emphasis added).
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122
©

Paring Down the “Universe” to “Relevant” ||Irxu A

If a recipient allows parties to provide additional evidence after
reviewing the evidence under § 106.45(b)(5)(vi), any such
additional evidence that is summarized in the investigative
report will not qualify as new evidence that was reasonably
available at the time the determination regarding
responsibility was made for purposes of an appeal under ~ §
106.45(b)(8).

Id. at 30307 (emphasis added).

Should investigators incorporate any party’s responses to the
“universe of evidence” (in whole or in part) into the final
report?
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GO5BANBOGEE NBfFGSRE YHe a2YSTAY
SHARSYOS (KIy SOARSYOS Gkddi Ad d
Noni NBI GYSyli NBO2NR&A YR AYyF2NYI G
history, must be directly related to the allegations at issue in order to be
reviewed by the other party undgr106.45(b)(5)(vi), and all evidence
summarized in the investigative report undet06.45(b)(5)(vii) must be
aNBt SOFyidé &dzOK GKIFd SPGARSYyOS o
would never be included in the investigative report and evidence about &
O2YLX FAYl yiQa LINAR2NJ &SEdzt t 6SKI @
the two narrow exceptions stated §1106.45(b)(6)(¥ii) . . . 1d.a30304.

Relevance

[Rlelevance is the sole gatekeeper evidentiary rule in the final
regulations, but decisiomakers retain discretion regarding the
weight or credibility to assign to particular evidence. Further, for the
reasons discussed above, while the final regulations do not address
GKSEFNBRLF & SO iSRG USHRE) () dods preadaderas
decisionmaker from relying on statements of a party or witness

who has not submitted to croexamination at the live hearing.

Id. at 30354.
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Relevance

122

The final regulations do not define relevance, and the
ordinary meaning of the word should be understood
and applied.

Id.at 30247n. 1018

9

Relevance Cont'd

The new Title IX regulations specifically . . .

... require investigators and decision-makers to be trained on
issues of relevance, including how to apply the rape shield
provisions (which deem questions and evidence about a
complainant’s prior sexual history to be irrelevant with two limited
exceptions).

Id. at 30125 (emphasis added).
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Rape Shield Protections and the Investigative Report

Prior Sexual History/Sexual Predisposition

[TIKS Ay@SadGAadar iAadsS NBLRNI Section 106.45(b)(6)()-(ii) protects complainants (but not

evidence, and thus at that point the rape shield respondents) from questions or evidence about the

protections would apply to preclude inclusion in the complainantds prior sexual beha’
investigative report of irrelevant evidence. predisposition , mirroring rape shield protections applied in

Federal courts.
Id.at 30353-54 (emphasis added).

Id. at 30103 (emphasis added).
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Rape Shield Language i Possible Format for the Final Investigative Report

== . BACKGROUND AND REPORTED CONDUCT
[Tlhe rape shield language §1106.45(b)(6)(ii) bars questions or 1. JURISDICTION
SOARSYOS 1 o62dzi I O2YLIEIAYIYEQEH &: ll. SCOPE OF THE INVESTIGATION
andabouta®2 Y LI | AV yiQa LINKR2NI & SEdz ¢ IV. RELEVANT POLICY AND LAW PROHIBITING SEXUAL HARASSMENT (INCLUDING SEXUAL ASSAULT £
exceptions RETALIATION):

; V. INVESTIGATION AND SUMMARY OF RELEVANT EVIDENCE
1) if offered toprove that someone other than the respondent

committed the alleged sexual harassmerdr

A. Statements of Parties and Witnesses
B. Documentary Evidence

2)if the question or evidence concerns sexual behavior between the VI ANALYSIS?
complainant and the respondent and is offered to provesent VIl CONCLUSION

B Covered indepth in the module on reporwriting.
Id. at 30336 n.1308 (emphasis added).
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Scenario #3 L Scenario #3—Questions

You, a Title IX investigator, are conducting an interview with a party in a Title IX 1'[ What should be done at this point in the investigation?

grievance process. This party is a faculty member who is accompanied to the 1 Who can you reach out to for assistance?
interview by a union representative and a personal attorney. You find it very )

difficult to interview the party because of the back and forth talk between the ﬂ What rules for advisors can be putin place with regards to
party and the party’s advisors, who at times audibly offer conflicting advice to the interviews? What will you do if advisors refuse to cooperate
party. The campus allows both parties to have two advisors present at the with such rules?

interviews and subsequent hearing (the other party in this matter will have a
disability advocate and a personal attorney). Eventually the interview process
becomes untenable because of interchanges among the advisors and party; you
stop the interview mid-way through.
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§ 106.45(b)(5)(iv)

(iv) Provide the parties with the same opportunities to have
others present during any grievance proceeding, including the
opportunity to be accompanied  to any related meeting or
. . . proceeding by the advisor of their choice _, who may be, but is
SpeCIal |SSUES nghllght #1 3 not required to be, an attorney, and not limit the choice or
AdViSOFS presence of advisor for either the complainant or respondent
in any meeting or grievance proceeding; however,  the
recipient may establish restrictions regarding the extent to
which the advisor may participate in the proceedings, as long
as the restrictions apply equally to both parties ;

(emphasis added)
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anse

L Advisors

The Department believes that requiring recipients to allow AAdvisor of party’s choice
both parties to havan advisor of their own choosing ACould be a parent, friend, an attorney, an employee of the college

X X ACould even be a witness in the investigation
accompany them throughout the Title IX grievance process, ASchools cannot require a particular type of advisor, nor can they

and also to participate within limits set by recipientss require an advisor to have a specific type of training
important to ensure fairness for all parties. ASchools may provide resources to advisors to better understand the
process

ASchools may implement limits for participation by advisors in
meetings and rules of decorum for hearings as long as they are
applied equally

1d.at 30298 (emphasis added).
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Scenario #4 L Scenario #4—Questions

Complainant has filed and signed a formal complaint alleging sexual 9 Who bears the burden of evidence in this situation?

misconduct by Respondent. In an interview with you, the Title IX Investigator, 9 What type of exculpatory evidence could support Respondent’s claims? What
the Respondent claims that someone other than Respondent committed the type of inculpatory evidence might undermine Respondent’s claims?

alleged sexual assault against Complainant on the night in question, and that 1 In light of “rape shield” protections, how might Complainant be questioned
Complainant has deliberately filed a complaint against Respondent to “get regarding this information in a follow-up interview?

even with Respondent.” The alleged assault occurred at an off-campus
building owned by a recognized student organization during a party where
everyone was engaged in heavy alcohol use. Respondent, who is unable to
afford an attorney, asks you, the Investigator, to help Respondent determine
what evidence would help demonstrate that Respondent is not the actual
perpetrator.

=

May you “help” the Respondent? How will you respond to Respondent’s
request?
Might you now have actual notice that the Respondent is a Complainant?

=
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Special Issues Highlight #14
Burden of Gathering Evidence
and Burden of Proof...Thinking
Ahead to the Hearing
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§ 106.45(b)(7)

Requires a decision -maker who is not the same person as the

Title IX Coordinator or the investigator to reach a determination
regarding responsibility by applying the standard of evidence

the recipient has designated in
procedures for use in all formal complaints of sexual

harassment (which must be either the preponderance of the
evidence standard or the clear and convincing evidence

standard) . . .

Id. at 30054 (emphasis added)

higher education, for their own training purposes for any reason. Use of this material for proprietary
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§ 106.45(b)(1)(ii)

(ii) Require an objective evaluation of all relevant evidence—

including both inculpatory and exculpatory evidence— and

provide that credibility determinations may not be based on

a personds status as a complaine

(emphasis added)

Recipient Bears the Burden of Gathering Evidence | ;.kn?‘
X L:

Mi A& GKS NBOALASY(dQa o0dN
evidence and presentsb that the decisiormaker can
determine whether the recipient (not either party) has
shown that the weight of the evidence reaches or falls
short of the standard of evidencselected by the

recipient for making determinations.

1d.at 30292 (emphasis added).
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=

Burden to Gather Inculpatory and Exculpatory Evidence e
&I

The Department agrees with commenters that evewnaited
GKS &l ARkakKS alARé OlaSa 27¥Fd
GKS LI NIASaQ NBaLSmb45@ievayce NN
procesbligates recipients to bear the burden of gathering
evidence and to objectively evaluate all relevant evidence,
020K AyOdzZ LI G2NB | YR SEOdA LI
statements as well as other evidence.

1d. at 30319 (emphasis added).

1247

Objective Evaluation of Evidence e

wASEs,

smnconp R28a y2d asid LI NI YSGSNA
can be relied or§ 106.45 does prescribe thall relevant evidence,
inculpatory and exculpatory, whether obtained by the recipient from
a party or from another source, must be objectively evaluated by
investigators. . .

1d. at 30105 (emphasis added).
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ansey

Data Gaps LT

Burden of Proof

[E}vidence subject to inspection and review must include inculpat v Whether the evidence gathered and presented by the recipient )
and exculpatory evidence whether obtained from a party or from (i.e.. gathered by the investigator and with respect to relevant
another sourceThe Department does not believe it is necessary to evidence, summarized in an investigative report ) does or does
require investigators to identify data gaps in the investigative report, not meet the burden of proof, th
6S0lFdaS GKS LI NIASAQ NRIKG G2 Ay same: To respond to the determination regarding
and respond to the investigative report, adequately provide responsibility by complying with ~ § 106.45 (including
opportunity to identify any perceived data gapsnd challenge such effectively implementing remedies for the complainant if the
deficiencies. respondent is determined to be responsible).
Id.at 30248 (emphasis added). Id. at 30291 (emphasis added).
124
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st

Standard of Evidence — Clear and Convincing AT
X L:

Standard of Evidence - Preponderance of the Evidence

AEvidence indicating that the thing to be proved is highly probabl

Using a preponderance of the evidence standaradnd considering relevant .
or reasonably certain. sryan A Gardner, Black's Law Dictionary 10, (2014). 674

definitions in the policy, the hearing panel weighs the evidence to

determine whether the respondent violated the policy. ACertain facts must be proved by clear and convincing evidence,
50.01% likelihood or 50% and a feather which is a higher burden of proof. This means the party must
Which side do you fall on? persuade you that it is highly probable that the fact is true.
CACI No. 201. More Likely True—Clear and C roof

The greater weight of the evidence, not necessarily established by the
greater number of witnesses testifying to a fact but by evidence that has th
most convincing force, superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasoanble doubt, is still sufficient
to incline a mind to one side of the issue rather than the other.

Bryan A. Gardner, Black's Law Dictionary 10, (2014), 1373
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Counterclaims

The Department cautions recipients that some situations will

involve counterclaims made between two parties, such that a

respondent is also a complainant, and in such situations the

. . . recipient must take care to apply the rape shield protections
SpeC|a| |SSU€S ngh“ght #1 5 to any party where the party is designated as a

Counterclaims dd6compl ainantdd even if the same
in a consolidated grievance process.

Id. at 30352 (internal citation omitted, emphasis added).
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https://www.justia.com/documents/trials-litigation-caci.pdf

Closing Thought

“You have no “side” other than the

Closing integrity of the process.

1255 1256
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A Reminder...

Watch YouTube for Videos from OCR

The First Amendment and Title IX: An OCR Short Wehilyar9, 2020)
OCR Short Webinar on How to Report Sexual Harassment under Title IX

All Title IX personnel should serve in their roles impartially.

(July 27, 2020) All Title IX personnel should avoid
Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar Aprejudgment of facts
(July 23, 2020) L
) ) ) Aprejudice
OCR Webinar on Due Process Protections under the New Title IX Rk .
RegulationgJuly 21, 2020) Aconflicts of interest
200(2:22) Webinar on New Title IX Protections Against Sexual Asgauit Abias
OCR Webinar: Title IX Regulations Addressing Sexual Haragstage8t Asex stereotypes

2020)
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& NASPA.

Student Affairs Administrators
in Higher Education

LIVE SESSION on Title IX
Thank You... i Grievance Procedures/Sexual

Misconduct Procedures
QU est | ons? July 30, 2020 and August 2, 2020

Peter Lake, Professor of Law, Charles A. Dana Chair, and
Director of the Center for Excellence in Higher Education Law
and Policy, Stetson University College of Law

Dr. Jennifer R. Hammat, Dean of Students, University of
Southern Indiana
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This Live Session is Designed for... o What we hope to accomplish...

AHighlight of Select Issues (~60 minutes)
TRACK 1 - Title IX Coordinators ATabletop Exercises in Breakout Groups (45 minutes)
TRACK 2 — Title IX Decision-Makers and Student Conduct ADiscuss Tabletop Exercises in the Larger Group (~45 minutes)
.. AOpen time for Questions (~30 minutes)
Administrators - ) )
APlease send questions in a message directly to Jennifer Hammat.
AWe will not read your name.

AWe will stay slightly past the end time if needed to answer questions but if
you need to leave at the exact ending time, that's ok.

AThis session is being recorded.
AHowever, discussion in your breakout session will not be recorded.
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Special Issues Highlight #1
Relationships of Decision-
Makers to Other Title IX
Operatives

Definitive Answers vs. Choice Points
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=

Title IX Coordinator & A Decision-Maker i,

wASEs,

Title IX Investigator & A Decision-Maker e

Nothing in the final regulations prevents Title IX

Coordinators from offering recommendations regarding
responsibility to the decision -maker for consideration , but the
final regulations require the ultimate determination regarding
responsibility to be reached by an individual (i.e., the
decisionmaker) who did not participate in the case as an
investigator or Title IX Coordinator.

The Department emphasizes that the decision-maker must not only
be a separate person from any investigator, but the decision-maker
is under an obligation to objectively evaluate all relevant evidence
both inculpatory and exculpatory, and must therefore
independently reach a determination regarding responsibility
without giving deference to the investigative report.

Programs or Acties eceivi
30026 May 19, 2020) ina e
2020.05-19/pa/2020-10512.p0

Id. at 30314 (emphasis added),

Should the Title IX coordinator offer recommendations on Should the investigator be called as a first witness routinely?
responsibility?
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Special Issues Highlight #2
Revisiting Consent

1267
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Consent

[T]he Assistant Secretary will not require
recipients to adopt a particular definition of
consent with respect to sexual assault. s

You should be well-versed on the definition of consent
contained within your specific campus policies. Address
specific issues of consent related to the new definition of
sexual harassment.
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Consent

The Department believes that the definition of what constitutes
consent for purposes of sexual assault within a recipient’s
educational community is a matter best left to the discretion of
recipients, many of whom are under State law requirements to
apply particular definitions of consent for purposes of campus
sexual misconduct policies.

Id. at 30124,

Consent

The third prong of the § 106.30 definition of sexual harassment
includes "sexual assault” as used in the Clery Act, 20 U.S.C.
1092(f)(6)(A)(v), which, in turn, refers to the FBI's Uniform Crime
Reporting Program (FBI UCR) and includes forcible and nonforcible
sex offenses such as rape, fondling, and statutory rape which
contain elements of “without the consent of the victim."

Id. at 30124,
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Consent

The Department agrees that recipients must clearly define consent and
must apply that definition consistently, including as between men

and women and as between the complainant and respondent in a
particular Title IX grievance process because to do otherwise would
indicate bias for or against complainants or respondents generally,

or for or against an individual complainant or respondent, in
contravention of § 106.45(b)(1)(iii), and could potentially be ‘treatment of
a complainant” or “treatment of a respondent” that § 106.45(a) recognizes
may constitute sex discrimination in violation of Title IX.

1d. at 30125 (emphasis added).

1271

Consent

Regardless of how a recipient’s policy defines consent for sexual
assault purposes, the burden of proof and the burden of collecting
evidence sufficient to reach a determination regarding
responsibility, rest on the recipient under § 106.45(b)(5)(i). The
final regulations do not permit the recipient to shift that

burden to a respondent to prove consent, and do not permit

the recipient to shift that burden to a complainant to prove
absence of consent.

Id. at 30125 (emphasis added).
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Consent Elements to Consider

AElements

The final regulations require Title IX Coordinators, investigators, Aconsent s a voluntary agreement to engage in sexual activity

.. o . Asomeone who is incapacitated cannot consent;
decisionmakers, and any person who facilitates an informal P

A (such as due to the use of drugs or alcohol, when a person is asleep or unconscious,

resolution, to be trained on how to conduct an investigation and or because of an intellectual or other disability that prevents the student from having
. . . L the capacity to give consent)
grievance process; this would include how to apply definitions A . .
o ) past consent does not imply future consent;
used by the recipient with respect to consent (or the absence Asilence or an absence of resistance does not imply consent;
or negation of consent) consistently, impartially, and in A consent to engage in sexual activity with one person does not imply consent
accordance with the other provisions of ~ § 106.45. to engage in sexual activity with another;

A consent can be withdrawn at any time; and

d. at 30125 (emphasis added). . . -
Acoercion, force, or threat of either invalidates consent.

Role, if any, of affirmative consent? REMEMBER: State laws.
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st

Addressing Sexual Assaults Outside of a University’s Obligations . .
Under Title IX U

Nothing in the final regulations precludes a recipient from applying the ~ § 106.45
grievance process to address sexual assaults that the recipient is not required
to address under Title IX . 1d. at 30065 (emphasis added).

[A] recipient may choose to addressc onduct outside of or not

SpeC|a| Issues H|gh||ght #3 program or evendhotgh Title KX doks not require a recipient to do so.
e ey " . " 1d. at 30091 (emphasis added).
ReVI sitin g Tu nin g [E]ven if alleged sexual harassment did not occur in the recipient’s education program

or activity, dismissal of a formal complaint for Title IX purposes does not
preclude the recipient from addressing that alleged sexual harassment under
the recipientds o Renpiestonag alsodhoose toprdvide t .
supportive measures to any complainant, regardless of whether the alleged sexual
harassment is covered under Title IX. |4 at 30093 (emphasis added).

Tuning? Traps?
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Conduct That Does Not Meet Sexual Harassment

“Non-sexual Harassment Sex Discrimination” 'y

Definition

... §106.45 applies to formal complaints alleging sexual ) Allegations of conduct that do not meet the definition of “sexual harassment” in § 106.

harassment under Title IX, but not to complaints alleging sex ma};betaddressed by the recipient under other provisions of the recipient’s code of
e . conduct . ... 1d. at 30095

discrimination that does not constitute sexual harassment (“non- *

T . Recipients may continue to address harassing conduct that does not meet the § 106.30
sexual harassment sex discrimination”). Complaints of non-sexual P v 9

definition of sexual harassment, as acknowledged by the Department’s change to §

harassment sex discrimination may be filed with a recipient’s Title 106.45(b)(3)(i) to clarify that dismissal of a formal complaint because the allegations do
IX Coordinator for handling under the “prompt and equitable” not meet the Title IX definition of sexual harassment, does not preclude a recipient
from addressing the alleged misconduct un

grievance procedures that recipients must adopt and publish
pursuant to § 106.8(c).

own code of conduct. Id. at 30037-38 (emphasis added).

Similarly, nothing in these final regulations prevents a recipient from addressing conduct
that is outside the Departmentds jurisdic
harassment occurring outside the recipien
occurring against a person who is not located in the United States.
Id. at 30038 n.108 (emphasis added).

Id. at 30095.
Tuning? Traps?
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§ 106.45 may not be circumvented...

... by processing sexual harassment complaints under non-Title IX provisions
of a recipient’s code of conduct. The definition of “sexual harassment” in §
106.30 constitutes the conduct that these final regulations, implementing Title
IX, address. . .. [W]here a formal complaint alleges conduct that meets the
Title IX definition of “sexual harassment,” a recipient must comply with §
106.45.

Special Issues Highlight #4
Revisiting Advisors and
Cross-Examination

Id. at 30095.
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“Mitigation of Trauma” Purpose is not to Humiliate or Berate

[T]he essential function of cross-examination is not to embarrass, :
blame, humiliate, or emotionally berate a party, but rather to ask
questions that probe a party’s narrative in order to give the
decisionmaker the fullest view possible of the evidence relevant to
the allegations at issue.

The Department agrees with commenters that the truth-seeking function of "=
cross-examination can be achieved while mitigating any re-traumatization of
complainants because under the final regulations:
A Cross-examination is only conducted by party advisors and not directly or personally by
the parties themselves;
A upon any party’s request the entire live hearing, including cross-examination, must
occur with the parties in separate rooms;
A questions about a complainant's prior sexual behavior are barred subject to two limited
exceptions; Id. at 30319,
A a party’s medical or psychological records can only be used with the party’s voluntary
consent;
A recipients are instructed that only relevant questions must be answered and the
decision-maker must determine relevance prior to a party or witness answering a cross-
examination question; and
A recipients can oversee cross-examination in a manner that avoids aggressive, abusive
questioning of any party or witness.
1d.at 30313 (internalcitations omitted, bullets addec)
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“Cross-examination” = Asking Questions The “Pause”

The Department disagrees that cross-examination places a victim (or any
party or witness) “on trial” or constitutes an interrogation; rather, cross-

examination properly conducted simply constitutes a procedure by Before a complainant, respondent, or witness answers

which each party and witness answers
unique perspective in an effort to advance the asking party’s own interests.
Id. at 30315 (emphasis added).

[CJonducting cross-examination consists simply of posing questions

intended to advance the asking party’s perspective with respect to the specific

allegations at issue; no legal or other training or expertise can or should be

required to ask factual questions in the context of a Title IX grievance process.
Id. at 30319 (emphasis added)

1283

a cross-examination question, the decision -maker

must first determine whether the question is relevant

and explain to the partyo6s a
examination questions any decision to exclude a

question as not relevant.

d. at 30331 (emphasis added).
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Respectful Questioning

Abusive Questioning Should Not be Tolerated

The Department acknowledges that predictions of harsh, aggressive,
victim-blaming cross-examination may dissuade complainants from
pursuing a formal complaint out of fear of undergoing questioning that
could be perceived as an interrogation. However, recipients retain
discretion under the final regulations to educate a recipient’s community
about what cross-examination during a Title IX grievance process will
look like, including developing rules and practices (that apply equally to
both parties) to oversee cross-examination to ensure that questioning is
relevant, respectful, and non-abusive.

Id. at 30316

128

[W]here the substance of a question is relevant, but the manner in )
which an advisor attempts to ask the question is harassing,
intimidating, or abusive (for example, the advisor yells,
screams, or physically 66l eans i
space), the recipient may appropriately, evenhandedly enforce

rules of decorum  that require relevant questions to be asked in a
respectful, non-abusive manner.

Id. at 30331 (emphasis added).
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Advisors as Cross-Examiners

Assigned Advisor

If a party’s advisor of choice refuses to comply with a recipient’s
rules of decorum (for example, by insisting on yelling at the other
party), the recipient may require the party to use a different
advisor. Similarly, if an advisor that the recipient provides refuses to

The assigned advisor is not required to assume the party’s version
of events is accurate, but the assigned advisor still must conduct
cross-examination on behalf of the party.

Id. at 30341.

comply with a recipient’s rules of decorum, the recipient may
provide that party with a different advisor to conduct cross-
examination on behalf of that party.

Id. at 30320.
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=

Firing an Advisor L

Advisors May Conduct “Direct” Examination

A party cannot 006firedd an as,bu’tt ec
the party correctly asserts that the assigned advisor is refusing to

“conduct cross-examination on the party’s behalf” then the recipient is
obligated to provide the party an advisor to perform that function,

whether that means counseling the assigned advisor to perform that

role, or stopping the hearing to assign a different advisor. If a party to

whom the recipient assigns an advisor refuses to work with the

advisor when the advisor is willing to conduct cross  -examination

on the partyds behalf, then for rec¢
has no right of self -representation with respect to conducting
cross-examination, and that party would not be able to pose any
cross-examination questions.

Whether advisors also may conduct direct examination is left to
a recipi ent(theughdanysuternghisiregard must apply
equally to both parties).

Id. at 30342 (emphasis added).

Id. at 30342 (emphasis added).
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Cannot Impose Training on Advisors

[Rlecipients may not impose training or competency
assessments on advisors of choice selected by parties , but
nothing in the final regulations prevents a recipient from training
and assessing the competency of its own employees whom the
recipient may desire to appoint as party advisors.

Special Issues Highlight #5
Creating a Hearing Agenda

d. at 30342 (emphasis added).
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§ 106.45(b)(1)(iv) L1 A Sample Outline Of A Hearing Agenda

Start of Hearing, Introduction, Rules of Decorum, Technology specifics, etc.
Opening Statements (if allowed — time limit?)

(iv) Include a presumption that the respondent is not A Opening Statement by Complainant REMEMBER:
responsible for the alleged conduct until a determination A Opening statementby Respondent Decision-makers
. o . Questioning by Decision-Maker(s) must be trained
regarding responsibility is made at the conclusion of the A Questioning of Investigator (if required) on technology

: . A Questioning of Complainant h

grievance process, A Questioning of Respondent used _'” a
A Questioning of Witnesses hearing.
Hearing Break (for parties to finalize their cross-examination questions—time limit?) Schools must
(¢ ination (and Direc ination, if allowed) create an audio
A Complainant’s advisor questions the Respondent and any Witnesses or audiovisual
A Respondent’s advisor questions the Complainant and any Witnesses recording, or

Decision-Maker(s) ask any follow-up questions
Closing Statements (if allowed - Time limit?)
A Closing Statement by Complainant
(emphasis added) A Closing Statement by Respondent

transcript, of any
live hearing.
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T
Sy
Under this provision a recipient may, for instance, adopt rules that =
instruct party advisors to conduct questioning in a respectful, non-
abusive manner, decide whether the parties may offer opening or
closing statements, specify a process for making objections to the
relevance of questions and evidence, place reasonable time
limitations on a hearing, and so forth.

Special Issues Highlight #6
Revisiting Non Appearance
of Parties and Witnesses/
Unwillingness to Submit to
Cross-Examination

Id. at 30361.
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No Subpoena Power Over Witnesses

Non Submission to Cross-examination

The Department understands that complainants (and respondents)
often will not have control over whether witnesses appear and are
cross-examined, because neither the recipient nor the parties have
subpoena power to compel appearance of witnesses. . . . Where a
witness cannot or will not appear and be cross-examined, that
person’s statements will not be relied on by the decision-maker . . .

Id. at 30348.

The prohibition on reliance on “statements” applies not only to
statements made during the hearing, but also to any statement of
the party or witness who does not submit to cross-examination.
“Statements” has its ordinary meaning, but would not include
evidence (such as videos) that do not constitute a person’s intent to
make factual assertions, or to the extent that such evidence does
not contain a person’s statements. Thus, police reports, SANE
reports, medical reports, and other documents and records may not
be relied on to the extent that they contain the statements of a
party or witness who has not submitted to cross-examination.

Id. at 30349.
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Non Submission to Cross-examination Cont'd

Non Submission to Cross-examination Cont'd

While documentary evidence such as police reports or hospital
records may have been gathered during investigation and, if
directly related to the allegations inspected and reviewed by the
parties, and to the extent they are relevant, summarized in the
investigative report, the hearing is the parties’ first opportunity to
argue to the decision-maker about the credibility and implications
of such evidence. Probing the credibility and reliability of
statements asserted by witnesses contained in such evidence
requires the parties to have the opportunity to cross-examine the

witnesses making the statements. /d. at 30349 (internal citations omitted)

If parties do not testify about their own statement and submit to cro
examination, the decision-maker will not have the appropriate context
for the statement, which is why the decision-maker cannot consider
that party’s statements. This provision requires a party or witness to
“submit to cross-examination” to avoid exclusion of their statements;
the same exclusion of statements does not apply to a party or witness's
refusal to answer questions posed by the decision-maker. If a party or
witness refuses to respond to a decision-maker’s questions, the
decision-maker is not precluded from relying on that party or witness’s
statements.

Id. at 30349 (internal citations omitted).
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Non Submission to Cross-examination Cont'd e
I,

This is because cross-examination (which differs from question
posed by a neutral fact-finder) constitutes a unique opportunity
for parties to present a decision-maker with the party’s own
perspectives about evidence. This adversarial testing of credibility
renders the person’s statements sufficiently reliable for
consideration and fair for consideration by the decision-maker, in
the context of a Title IX adjudication often overseen by laypersons
rather than judges and lacking comprehensive rules of evidence
that otherwise might determine reliability without cross-
examination.

Id. at 30349 (internal citations omitted).

1301

Non Submission to Cross-examination Cont'd

[Wi]here a party or witness does not appear at a live hearing or
refuses to answer cross-examination questions, the decision-maker
must disregard statements of that party or witness but must reach
a determination without drawing any inferences about the
determination regarding responsibility based on the party or
witness’s failure or refusal to appear or answer questions. Thus, for
example, where a complainant refuses to answer cross-
examination questions but video evidence exists showing the
underlying incident, a decision-maker may still consider the
available evidence and make a determination.

Id. at 30328.
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Non-Appearance of Party/Advisor Where a Complainant Does Not Appear

In cases where a complainant files a formal complaint, and then
does not appear or refuses to be cross-examined at the hearing,
this provision excludes the complainant’s statements, including
allegations in a formal complaint.

[A] party’s advisor may appear and conduct cross-examination

even when the party whom they are advising does not appear.
Similarlywher e one party does not apr
advisor of choice does not appear, a recipient -provided

advisor must still cross -examine the other, appearing party

66on behal f-appdaring pattyh eesultirg i

consideration of the appearing party’s statements but not the non-
appearing party’s statements (without any inference being drawn

based on the non-appearance).

Id. at 30347

Id. at 30346,
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Where No Party Appears

Where a Respondent Does Not Appear "fx“

[E]ven where a respondent fails to appear for a hearing, the [E]ven if no party appears for the live hearing such that no party’s

decision-maker may still consider the relevant evidence (excluding
statements of the nonappearing party) and reach a determination
regarding responsibility, though the final regulations do not refer to

statements can be relied on by the decision-maker, it is still possible
to reach a determination regarding responsibility where non-
statement evidence has been gathered and presented to the

this as a ‘default judgment.” If a decision-maker does proceed to decisionmaker.

reach a determination, no inferences about the determination Id. at 30361.
regarding responsibility may be drawn based on the

nonappearance of a party.

Id. at 30349,
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“Remaining Evidence”

“Remaining Evidence” Cont'd

§ 106.45(b)(6)(i) includes language that directs a decision-maker to
reach the determination regarding responsibility based on the evidence
remaining even if a party or witness refuses to undergo cross-
examination, so that even though the refusing party's statement cannot
be considered, the decision-maker may reach a determination based on
the remaining evidence so long as no inference is drawn based on the
party or witness's absence from the hearing or refusal to answer cross-
examination (or other) questions. Thus, even if a party chooses not to
appear at the hearing or answer cross-examination questions (whether
out of concern about the party’s position in a concurrent or potential
civil lawsuit or criminal proceeding, or for any other reason), the party's
mere absence from the hearing or refusal to answer questions does not
affect the determination regarding responsibility in the Title IX grievance
process. Id. at 30322.

1307

[I]f the case does not depend on party’s or witness's statements but —
rather on other evidence (e.g., video evidence that does not consist
of “statements” or to the extent that the video contains non-
statement evidence) the decision-maker can still consider that
other evidence and reach a determination, and must do so without
drawing any inference about the determination based on lack of
party or witness testimony. This result thus comports with the Sixth
Circuit's rationale in Baum that cross-examination is most needed
in cases that involve the need to evaluate credibility of parties as
opposed to evaluation of non-statement evidence.

Id. at 30328,
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§ 106.45(b)(7)

Requires a decision -maker who is not the same person as the
Title IX Coordinator or the investigator to reach a determination

Spt—;-aal |S_SU€S H Ighllght #7 \ regarding responsibility by applying the standard of evidence
Usmg Evidence to Make a the recipient has designated in
Determination of procedures for use in all formal complaints of sexual
Responsible/N ot Responsible harassment (which must be either the preponderance of the
evidence standard or the clear and convincing evidence
and Burden of Proof standard) .

Jd. at 30054 (emphasis added)
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§ 106.45(b)(1)(ii)

Recipient Bears the Burden of Gathering Evidence | ;.kn?‘
X L:

i Aa GKS NBOALASY(dQa odN
evidence and presentsb that the decisiormaker can

(ii) Require an objective evaluation of all relevant evidence—
including both inculpatory and exculpatory evidence— and determine whether the recipient (not either party) has

provide that credibility determinations may not be based on shown that the weight of the evidence reaches or falls

a personfs status as a complbain:e short of the standard of evidencselected by the

recipient for making determinations.

1d.at 30292 (emphasis added).

(emphasis added)
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Burden of Proof Standard of Evidence - Preponderance of the Evidence

Whether the evidence gathered and presented by the recipient (i.e.,
gathered by the investigator and with respect to relevant evidence,
summarized in an investigative report) does or does not meet the

Using a preponderance of the evidence standardnd considering relevant
definitions in the policy, the hearing panel weighs the evidence to
determine whether the respondent violated the policy.

burden of proof, the recipientts 50.01% likelihood or 50% and a feather

respond to the determination regarding responsibility by Which side do you fall on?

complying with  § 106.45 (including effectively implementing

remedies for the complainant if the respondent is determined The greater weight of the evidence, not necessarily established by the

greater number of witnesses testifying to a fact but by evidence that has th
most convincing force, superior evidentiary weight that, though not
sufficient to free the mind wholly from all reasoanble doubt, is still sufficient
to incline a mind to one side of the issue rather than the other.

Bryan A. Gardner, Black's Law Dictionary 10, (2014), 1373

to be responsible).
Id. 30291 (emphasis added).
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Standard of Evidence - Clear and Convincing Recipients May Train Beyond Relevance

Unlike court trials where often the trier of fact consists of a jury of Iayperson
untrained in evidentiary matters, the final regulations require decisiaikers to be
trained in how to conduct a grievance process and how to serve impartially, and
specifically including training in how to determine what questions and evidence are
relevant. The fact that decisiemakers in a Title IX grievance process must be
trained to perform that role means thahe same weltrained decisioamaker will
determine the weight or credibility to be given to each piece of evidence, and the
training required under§ 106.45(b)(1)(iiijallows recipients flexibility to include
substantive training about how to assign weight or credibility to certain types or
categories of evidenceso long as any such training promotes impartiality and
treats complainants and respondents equally.

AEvidence indicating that the thing to be proved is highly probable
or reasonab[y certain. Bryan A. Gardner, Black's Law Dictionary 10, (2014). 674

ACertain facts must be proved by clear and convincing evidence,
which is a higher burden of proof. This means the party must
persuade you that it is highly probable that the fact is true.

CACI No. 201. More Likely True—Clear and Convincing Proof nps s

Id.at 30337 (emphasis added).
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Training Beyond Relevance Is Not Required Rules on Weight of Evidence

A recipient may, for example, adopt a rule regarding the weight or
credibility (but not the admissibility) that a decision-maker should
assign to evidence of a party’s prior bad acts, so long as such a rule
applied equally to the prior bad acts of complainants and the prior
bad acts of respondents.

[Tlhe§ 106.45 grievance process does not prescribe rules governing
how admissible, relevant evidence must be evaluated for weight or
ONBRAOAT AGE 0 &-maker iRl (etitiehtSthus e RS C
discretion to adopt and apply rules in that regard, so long as such rules
do not conflict with§ 106.45 and apply equally to both partiesatzozss.

[1f a recipient trains Title IX personnel to evaluate, credit, or assign e at 30294

weight to types of relevant, admissible evidence, that topic will be

NEFEt SOGSR Ay GKS NBOALR Gtz Q8 (0 NI
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wASEs,

Second-Guessing from OCR on Weight? e

Weighing Evidence

Thus, for example, where a crogxamination question or piece of ‘
SHARSYOS Aa NBt SOl yis odzi O2yOSN
acts, under the final regulations the decisienaker cannot exclude or
refuse to consider the relevant evidence, bhugy proceed to

objectively evaluate that relevant evidence by analyzing whether that
evidence warrants a high or low level of weight or credibility, so long
48 GKS RSOAAAZ2YYLI]1SNRE S@Ifdd GAz2
for instance, automatically assigning higher weight to exculpatory
character evidence than to inculpatory character evidence.

1d.at 30337 (emphasis added).

1319

While the Department will enforce these final regulations to ensure”
that recipients comply with the § 106.45 grievance process,
including accurately determining whether evidence is relevant, the
Department notes that § 106.44(b)(2) assures recipients that, when
enforcing these final regulations, the Department will refrain
from second guessing a recipient
responsibility based solely on whether the Department would

have weighed the evidence differently.

Id. at 30337 (internal citation omitted, emphasis added).
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https://www.justia.com/documents/trials-litigation-caci.pdf

ASES

Credibility/Demeanor and Trauma

For the same reasons that judging credibility solely on demeanor
presents risks of inaccuracy generally, the Department cautions that
judging credibility based on a complainant’s demeanor through the lens
of whether observed demeanor is ‘evidence of trauma” presents similar
risks of inaccuracy. The Department reiterates that while assessing
demeanor is one part of judging credibility, other factors are consistency,
plausibility, and reliability. Real-time cross-examination presents an
opportunity for parties and decision-makers to test and evaluate
credibility based on all these factors.

Id. at 30356 (internal citation omitted).

1321

Evidence-From Relevance to Probativeness e

AWeigh the impact of physical evidence. Consider role of photographic and videogra
evidence.

AWalk throughs?

AWeigh the testimony of each party and witness
A Believability/Credibility

A [Clredibility determinations are not based solely on observ(ng demeanor, but also are based on other factors
(eg. specific details, inherent c . s

A Reliability

A Bias/Interest in the outcome/ "Prejudicial”

A Persuasiveness

A Consistency

A Opinion/Fact/Expert testimony

A"Judicial Notice"

A Weigh all the evidence: coherence//no prej 1t before ji
A Combat sex stereotypes

A No improper inferences: ex. Refusal to testify.

oid confirmation bias
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Special Issues Highlight #8
Written Determination

§ 106.45(b)(7)

Requires a decision-maker who is not the same person as the Title IX -
Coordinator or the investigator to reach a determination regarding
responsibility by applying the standard of evidence the recipient has

designated in the recipientds grie\

formal complaints of sexual harassment (which must be either the
preponderance of the evidence standard or the clear and

convincing evidence standard) , and the recipient must simultaneously
send the parties a written determination explaining the reasons for

the outcome .

Jd.at 30054 (emphasis added).
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Written Determination Regarding Responsibility?ﬁ? 4

The written determination must include—
(A

Identification of the ions p ially c ituting sexual
106.30;

(B) A description of the procedural steps taken from the receipt of the formal complaint
through the determination, including any notifications to the parties, interviews with
parties and witnesses, site visits, methods used to gather other evidence, and hearings
held;

Findings of fact supporting the determination;

as defined in §

(
(
(

Eie

Conclusions regarding the application of the recipients code of conduct to the facts;

ful

A statement of, and rauonale for_, the result as to each allegation, including a

ibility, any disciplinary sanctions the recipient imposes
on the respondent, and whether remedies designed to restore or preserve equal access to
the recipient’s education program or activity will be provided by the recipient to the
complainant; and

(

Nl

The recipients procedures and permissible bases for the complainant and respondent to
appeal. § 106.45(b)(7)(ii)(A-F)

1325

IRAC: Basic content of a report

Alssue(s)/Procedural Posture
ARule (Policies/Allegations)
AAnalysis (Rationales)
AConclusion(s)
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Potential Outcomes

AResponsible
ANot Responsible
APush? (Burden of proof)

A The final regulations require the burden of proof to remain on the recipient, and the recipient must reach a
ion of ility against the evidence meets the applicable standard of evidence

1d.t 30260-61 (emphasis added).
A Consider the Jameis Winston incident at FSU. Justice Harding “wrote that both sides version of the events had
strengths and weaknesses, but he did not find the credibility of one ‘substantially stronger than the other”
“In sum, the preponderance of the evidence has not shown that you are responsible for any of the charged
violations of the Code,’ Harding wrote.” ESPN, Jameis Winston ruling: No violation (Dec. 21, 2014).

wases
“ TITLE
"L

REMEMBER: No premature dismissal of a formal complaint based on burden
of proof (which is different than the three mandatory dismissal standards —
alleged conduct does not meet the definition of sexual harassment, did not
occur in the recipient’s education program or activity, or did not occur
against a person in the United States.)

[A] recipient should not apply a discretionary dismissal in situations where the
recipient does not know whether it can meet the burden of proof ugder
106.45(b)(5)(()5 SOA &A2ya Fo62dzi 6KSGKSNI G(KS NI
been carried must be made in accordance w8 106.45(b)(6)(7) G not

prematurely made by persons other than the decisioraker, without
following those adjudication and written determination requirements.
Id. at 30290 (emphasis added).

AAdmission of Responsibility?

ARemedies/Sanctions
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§ 106.45(b)(7)(iv)

(iv) The Title IX Coordinator is responsible for effective
implementation of any remedies.
ARemedies

Special Issues Highlight #9
Supportive Measures,

Sanctions and Remedies

ASanctions
AContinuation of Supportive Measures
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§ 106.45(b)(8)(i)

(8) Appeals.

(i) A recipient must offer both parties an appeal from a
determination regarding responsibility, and from a recipient’s
dismissal of a formal complaint or any allegations therein, on the
following bases:

Special Issues Highlight #10
Revisiting Appeals
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§ 106.45(b)(8)(i)(A-C)

§ 106.45(b)(8)(ii)

(A) Procedural irregularity that affected the outcome of the matter;

(B) New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had a
conflict of interest or bias for or against complainants or respondents
generally or the individual complainant or respondent that affected the
outcome of the matter.

Three required standards for appeal. You may have other standards,
but they must apply equitably and equally.

133

(i) A recipient may offer an appeal equally to both parties on
additional bases.
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§ 106.45(b)(8)(iii)(A-F)

(iii) As to all appeals, the recipient must:

(A) Notify the other party in writing when an appeal is filed and implement
appeal procedures equally for both parties;

(B) Ensure that the decision-maker(s) for the appeal is not the same person as

the decision-maker(s) that reached the determination regarding responsibility

or dismissal, the investigator(s), or the Title IX Coordinator;

(C) Ensure that the decision-maker(s) for the appeal complies with the

Points on Appeals

AWhat choices do we need to make?
AWho should decide appeals and what training do they need?
AHow many appellate officers do we need?
AWhat are the procedures for appeals?
AHow do appellate officers arrive at a determination?
AWhat "additional bases” could exist?

standards set forth in paragraph (b)(1)(iii) of this section;

(D) Give both parties a reasonable, equal opportunity to submit a written
statement in support of, or challenging, the outcome;

(E) Issue a written decision describing the result of the appeal and the
rationale for the result; and

(F) Provide the written decision simultaneously to both parties.
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Breakout Groups L
&1

AYou will be placed into a random breakout group with about 4-6 other
people.
A Please send a chat message to Jill Dunlap if you need to be placed in the group with
closed-captioning.
ADiscuss the scenarios that were previously emailed.
A You can start with either scenario.

APlease spend about 45 minutes discussing the scenarios as a group.

Tabletop Exercises and
Breakout Groups

APlease share how you plan to address these issues on your campus. This is
a time to learn from each other!

AWe will come back together as a group and Peter & Jennifer will go over
the scenarios.

ABreakout rooms are not recorded.
APlease make sure you are unmuted and video is on.
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Scenario #1 SRy Scenario #1—Questions

ABC University’s policies state that the Title IX Coordinator will serve as | Can aTitle IX coordinator be a “hearing officer” separate from the )

the “hearing officer” to “manage the logistics of the hearing process decision-maker(s)? Is there anything in the new Title IX regulations

and to assist the hearing panel. The hearing officer is empowered to that prevents this? Is this a desirable or problematic approach?

enforce rules of decorum as well.” ABC University policies also specify {1 Who else might be a “hearing officer” (not a decision-maker)? The

that the Title IX Coordinator “is not a decision-maker.” Per ABC school’s attorney? What, if anything, could be problematic with that
approach?

University policies, the decision-making function is entrusted to a panel
consisting of three individuals trained as Title IX decision-makers—two
faculty members, and one student who is selected from a pool of
available and appropriately trained student Title IX decision-makers.

1 Is there anything in the new regulations that prevents students from
serving on a hearing panel? Will your campus allow students to
serve on hearing panels as decision-makers? Why or why not?

1339 1340
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Hearing Officers

Ashould you designate a separate hearing officer who is not a :
decision-maker?

S peCIa| |SSU es H |g h | |g ht #1 1 AWith respect to the roles of a hearing officer and decisionmaker, the final

D e Si g n at| on Of u H ea ri n g ;Iegul.ations‘leave recipients discretion to decide whe;her fo have a
. " " L. earing officer (presumably to oversee or conduct a hearing) separate
Ofﬂ cers an d DeCISlO n- and apart from a decision-maker, and the final regulations do not
" prevent the same individual serving in both roles. 1d. at 30372
Makers

AWhat is their role?

AWho should take this position?
ATitle IX Coordinator? General Counsel? Someone else?
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o o b o wASEs,
Decision-Makers Decision-Maker Training Mandates e
|
AWho are appropriate decision-makers? [T]he decision-maker will be trained in how to conduct a grievance
AFaculty, staff, students? process, including
A [Tihe final regulations do not preclude a recipient from allowing student leaders to K
serve in Title IX roles so long as the recipient can meet all requirements in § 106,45 AHow to determine relevance
and these final regulations, and leaves it to a recipient’s judgment to decide under A . .
what circumstances, if any, a recipient wants to involve student leaders in Title IX How to apply the rape shield protections
roles. Id. at 30253. . L
; - - ) AHow . . . to determine the relevance of a cross-examination
Aoutside decision-makers or “adjudicators"? What about law firms? A ) f
A'§ 106.8(a) specifies that the Title IX must be an ‘employee” desi question before a party or witness must answer.
and authorized by the recipient to coordinate the recipient’s efforts to comply with 1d. at 30353 (bullets added).
Title IX obligati No such requir of empl status applies to, for instance,
serving as a decision-maker on a hearing panel. Id. at 30253 n.1037.
ANo bias or conflicts of interest
ATraining
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Scenario #2

Scenario #2—Questions

In a Title IX hearing, Complainant’s advisor, Ad Visor, is cross-examining
Respondent in a live in-person hearing where both parties are present.
Upon hearing Respondent’s answer to Ad Visor’s question,
Complainant yells out “That’s a lie!”

134

1 How should a decision-maker address this situation? Is the
spontaneous utterance “evidence”?

1l Should a campus adopt hearing rules addressing spontaneous
utterances/ decorum in the course of a hearing? If so, what might
these rules look like?

9§ What are ways in which rules of decorum might differ for an in-
person hearing versus a virtual hearing?

1 Who enforces the rules of decorum at the live hearing?

5 1346
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to post this

material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Special Issues Highlight #12
Rules of Decorum

What are some possible rules of decorum? "

APromptness

ARespectful behavior at all times

ATurn off cell phone

ANo gum chewing

ANo outbursts, talking out of turn, spontaneous utterances

Alf virtual, be in a private space free from disruption
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Advisor/Party Interactions During A Hearing

The Department notes that the final regulations, § 106.45(b)(5)(iv)
and § 106.45(b)(6)(i), make clear that the choice or presence of a
party’s advisor cannot be limited by the recipient. To meet this
obligation a recipient also cannot forbid a party from

conferring with the partydés advi

discretion to adopt rules governing the conduct of hearings
that could, for example, include rules about the timing and
length of breaks requested by parties or advisors and rules
forbidding participants from disturbing the hearing by loudly
conferring with each other.

Id. at 30339 (emphasis added).
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Scenario #3 - "nlrxu

wASEs,

At a Title IX hearing in which you are a decision-maker, Complainant’s advisor, Law .
Yer, is posing questions through cross-examination to Respondent. Law Yer asks:

Law Yer: “On the night in question, before you engaged in sexual misconduct with
my client, you were seen “feeding shots” to Witness 1 according to several
witnesses. Witness 1 stated to the investigator that you made Witness 1 feel
extremely uncomfortable with repeated sexual advances that night. Witness 1 has
attested to this here today [Note: This is true.] and has submitted to cross-
examination. In fact, although Witness 1 has not submitted any formal complaints
against you, Witness 1 believes you may have “taken advantage” of Witness 1 ata
party in on-campus housing last semester by touching Witness 1 inappropriately
when Witness 1 was too intoxicated to give consent. Complainant believes you
have engaged in a pattern of doing this to other individuals. Did you inappropriately
touch Witness 1 last semester or at any time while Witness 1 was too intoxicated to
give consent?”
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Scenario #3 Continued Scenario #3—Questions

Is this utterance by Law Yer a “question?”
Will you allow rhetorical, compound or argumentative questions? Why or why

Before Respondent can answer and before the decision-maker can take a
pause to determine if the question is relevant, Att Orney, the advisor for

Respondent states: not?
Is this a question seeking relevant information? Why or why not?

Should you, the decision-maker, ever take evidence of any “prior bad acts” of the
parties into account?

How will you address speaking objections, if at all?

If you are unsure if a question is or is not relevant, what should you do?

Do you have actual notice of a potential Title IX violation involving Witness 1?
How will you manage issues relating to lawyers as advisors that may arise in a
hearing?

= =a

= =

Att Orney: “Objection. Compound and Argumentative. This question also
calls for irrelevant information and | direct my advisee not to answer.”

The decision-maker then asks Law Yer to offer a response to the objection.
Law Yer: “This question is relevant because it sets up the facts on what
happened on the night in question and it shows a pattern of bad behavior by
Respondent involving other victims.”

= =4 =& o
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Lawyers as Advisors

AAll advisors should be provided information regarding hearing :
procedures/processes/rules in advance

ATitle IX hearings are not court

Special Issues Highlight #13 AWill you allow objections?
Lawyers as AdViSOfS Awill you allow challenges to the relevance determinations made

by the decision-makers?
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Challenging the Relevance Determination . Scenario #4
The final regulations do not preclude a recipient from In a Title IX hearing, Complainant is asked the following question by
adopting a rule (applied equally to both parties) that does, or Respondent’s advisor on cross-examination:

does not, give parties or advisors the right to discuss the
relevance determination with the decision -maker during the
hearing. If a recipient believes that arguments about a relevance
determination during a hearing would unnecessarily protract the
hearing or become uncomfortable for parties, the recipient may
adopt a rule that prevents parties and advisors from challenging
the relevance determination (after receiving the decision-maker’s
explanation) during the hearing.

“Isn’t it true that you had sexual relations with Respondent’s roommate
and Witness 3 in the month before the alleged incident with
Respondent occurred?”

Id. at 30343 (emphasis added).
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Scenario #4—Questions

1 Is this a relevant question? Why or why not?

9 When are questions about a complainant’s prior sexual history
allowed?

9 How will you communicate “rape shield” provisions to advisors prior
to a hearing?

Special Issues Highlight #14
Relevance & Rape Shield
Protections
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REEYEES

Prior Sexual History/Sexual Predisposition.‘;'?;r;?_‘:

[Rlelevance is the sole gatekeeper evidentiary rule in the final

regulations, but decisiomakers retain discretion regarding the Section 106.45(b)(6)(i)-(ii) protects complainants (but not

weight or credibility to assign to particular evidence. Further, for the respondents) from questions or evidence about the

reasons discussed above, while the final regulations do not address compl ainantds prior sexual beha"
GKSI NBI & SO iSRBISDEE)() doés preaadera s predisposition , mirroring rape shield protections applied in
decisiornmaker from relying on statements of a party or witness Federal courts.

who has not submitted to croexamination at the live hearing.
Id. at 30103 (emphasis added).
Id. at 30354.
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Rape Shield Language

Decision-Maker to Determine Relevance |

[T]he rape shield language §106.45(b)(6)(iYii) bars questions or E/Ve hal:i ai;o revised § 7046'4?(13)(6)(’) n 7 bm ;Jnner tha: bu‘lds.tl na
SOARSYOS Lo2dai I O2YLEFAVEVEQD &: ‘pause” to the cross e){arr:na ion p;oces;,] (ejor}e‘a par;(vor wi :ess
andaboutad2 YLK | AVE VG Oa LINAZNI &85 Edz ¢ answer§ac'ross examz'na z'on question, the decisionmaker mus

. determine if the question is relevant.
exceptions

1) if offered toprove that someone other than the respondent
committed the alleged sexual harassmerdr

Id. at 30323,

2)if the question or evidence concerns sexual behavior between the
complainant and the respondent and is offered to promesent

1d. at 30336 n.1308 (emphasis added).
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Decision-Maker to Determine Relevance Cont'd. iy ,

Only relevant cross-examination and other questions may be asked™
of a party or witness. Before a complainant, respondent, or witness
answers a cross-examination question, the decision-maker must

first determine whether the question is relevant and explain any
decision to exclude a question as not relevant.

Id. at 30331

136

wases

Decision-Maker to Determine Relevance Cont’q e,

Thus, for example, where a cross-examination question or piece of
evidence is relevant, but concerns a party’s character or prior bad
acts, under the final regulations the decision-maker cannot exclude
or refuse to consider the relevant evidence, but may proceed to
objectively evaluate that relevant evidence by analyzing whether
that evidence warrants a high or low level of weight or credibility,
so long as the decision-maker’s evaluation treats both parties
equally by not, for instance, automatically assigning higher weight
to exculpatory character evidence than to inculpatory character
evidence.

Id. at 30337 (internal citation omitted).
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Decision-Maker to Determine Relevance Cont'd y .
e M

The new regulations require ‘on the spot” determinations about a
question’s relevance. 1d. at 30343.

[Aln explanation of how or why the question was irrelevant to the
allegations at issue, or is deemed irrelevant by these final
regulations (for example, in the case of sexual predisposition or
prior sexual behavior information) provides transparency for the
parties to understand a decisionmaker’s relevance determinations.

Id. at 30343,

Decision-Maker to Determine Relevance Cont'd s
& I

This provision does not require a decision-maker to give a lengthy
or complicated explanation, it is sufficient, for example, for a
decision-maker to explain that a question is irrelevant because the
question calls for prior sexual behavior information without
meeting one of the two exceptions, or because the question asks
about a detail that is not probative of any material fact concerning
the allegations. No lengthy or complicated exposition is

required to satisfy this provision.

Id. at 30343 (emphasis added).

1%5%1ASPA/Hierophant Enterprises, Inc, 2020. Copyrigh%gg6material. Express permission to post this
material on The King's University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other entities of
higher education, for their own training purposes for any reason. Use of this material for proprietary
reasons, except by the original author(s), is strictly prohibited.

Decision-Maker to Determine Relevance Cont'd y .
e M

If a party or witness disagrees with a decision-maker’s
determination that a question is relevant, during the hearing, the
party or witness’s choice is to abide by the decision-maker’s
determination and answer, or refuse to answer the question, but
unless the decision-maker reconsiders the relevance determination
prior to reaching the determination regarding responsibility, the
decisionmaker would not rely on the witness’s statements.

Id. at 30349 (internal citations omitted).
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Decision-Maker to Determine Relevance Cont'd s
& I

The party or witness’s reason for refusing to answer a relevant
question does not matter. This provision does apply to the situation
where evidence involves intertwined statements of both parties
(e.g., a text message exchange or email thread) and one party
refuses to submit to cross-examination and the other does submit,
so that the statements of one party cannot be relied on but
statements of the other party may be relied on.

Id. at 30349 (internal citations omitted).
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Scenario #5 e Scenario #5—Questions

In a Title IX hearing, Respondent is asked the following question by 91 Is this a relevant question?
Complainant’s advisor on cross-examination: 9 When are questions about a respondent’s prior sexual

. . . . i ?
“Isn’t it true that you got into trouble your senior year of high school history allowed?

for sending nude photos of Complainant to your friends after you
hooked up with Complainant in high school?” The Department reiterates that the rape shield language . . . does
not pertain to the sexual predisposition or sexual behavior of
respondents, so evidence of a pattern of inappropriate behavior by
an alleged harasser must be judged for relevance as any other
evidence must be.
Id. at 30353.
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Counterclaims

The Department cautions recipients that some situations will

involve counterclaims made between two parties, such that a
respondent is also a complainant, and in such situations the

recipient must take care to apply the rape shield protections

to any party where the party is designated as a

66compl ainant 66 even if the same
in a consolidated grievance process.

Special Issues Highlight #15
Counterclaims

Id. at 30352 (internal citation omitted, emphasis added).
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Closing Thoughts

ATuning
A"Looking around corners.”
A"Policy should reflect practice and practice should reflect policy.”

ARemember, any rules or procedures you implement must
1. Not run afoul of the final regulations

Closing Thoughts

2. Must be equally applied to the parties
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Watch YouTube for Videos from OCR A Reminder...

The First Amendment and Title IX: An OCR Short W¢hilya29, 2020)

OCR Short Webinar on How to Report Sexual Harassment under Title IX " .
(July 27, 2020) P All Title IX personnel should avoid

Conducting and Adjudicating Title IX Hearings: An OCR Training Webinar Aprejudgment of facts
(July 23, 2020)

All Title IX personnel should serve in their roles impartially.

) ) ) Aprejudice
OCR Webinar on Due Process Protections under the New Title IX . .
RegulationgJuly 21, 2020) Aconflicts of interest
OCR Webinar on New Title IX Protections Against Sexual Assadit Abias
2020)
OCR Webinar: Title IX Regulations Addressing Sexual Haragistag8t Asex ster eotypes

2020)
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Thank You...

Questions?
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